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J.R. Simplot Company 
Simplot Headquarters 
1099 W. Front Street 
Boise, Idaho  83702 
P.O. Box 27 
Boise, Idaho 83707 
 

April 28, 2020  
 
Sent via email to: paula.wilson@deq.idaho.gov 
RULES FOR THE DESIGN AND CONSTRUCTION OF  
PHOSPHOGYPSUM STACKS 

 
Ms. Paula Wilson 
Idaho Department of Environmental Quality 
1410 N. Hilton, Boise, ID 83706 
 
Dear Ms. Wilson:   
 
The Department of Environmental Quality (Department) is conducting a 
negotiated rulemaking to implement House Bill No. 367, which was passed by 
the State of Idaho Legislature in the 2020 Session and signed into law by 
Governor Little.  The J.R. Simplot Company (Simplot), as a member of the Idaho 
Mining Association, was very active in the creation of House Bill 367.  Simplot 
has operated a phosphoric acid and/or phosphate fertilizer manufacturing facility 
just west of Pocatello since 1944.  Thus, Simplot has a direct interest in this 
rulemaking to establish “Rules for the Design and Construction of 
Phosphogypsum Stacks.” 
 
These comments discuss a number of aspects of the Draft Rule including context 
and background for the legislation, how the Draft Rule compares to House Bill 
No. 367, and specific technical/regulatory issues.  Generally, the details in the 
Draft Rule on site preparation, liner and leachate control systems and perimeter 
dike construction are the same as or equivalent to requirements developed by 
EPA and the statute.  There are other parts of the Draft Rule though that either 
exceed the scope or don’t incorporate House Bill No. 367.  Specific 
recommendations are provided to the Draft Rule based on these comments.     
 
We appreciate the opportunity to provide these comments.  Please contact me at 
(208) 780-7365 if you have any questions. 
 
Sincerely, 

 
Alan L. Prouty 
Vice President, Environmental & Regulatory Affairs 
 
Attachment 

mailto:Paula.wilson@deq.idaho.gov
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Cc: Alex LaBeau, Idaho Association of Commerce and Industry 

Ben Davenport, Idaho Mining Association 
Monty Johnson, J.R. Simplot Company 
Thomas Perry, J.R. Simplot Company 
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I.  INTRODUCTION AND STATEMENT OF INTEREST 
 
The Department of Environmental Quality (Department) is conducting a negotiated 
rulemaking to implement House Bill 367, which was passed by the State of Idaho 
Legislature in the 2020 Session and signed into law by Governor Little.  The J.R. 
Simplot Company (Simplot), as a member of the Idaho Mining Association, was very 
active in the creation of House Bill 367.  Simplot has operated a phosphoric acid and/or 
phosphate fertilizer manufacturing facility just west of Pocatello since 1944.  Thus, 
Simplot has a direct interest in this rulemaking to establish “Rules for the Design and 
Construction of Phosphogypsum Stacks.” 
 
These comments discuss a number of aspects of the Draft Rule, including providing 
some additional context and background for the legislation.  Next, the Draft Rule is 
examined in regards to the legislation to determine:  (a) elements of the draft rule 
outside the scope of the legislation, (b) parts of the legislation that excluded from the 
Draft Rule and (c) discussion of specifics of the design and construction standards.  The 
next part of the comments discuss specific technical issues associated with the Draft 
Rule.  Finally, Simplot recommends specific language changes and edits to the Draft 
Rule are provided. 
 
 
II.  CONTEXT AND BACKGROUND 
 
A.  Idaho Rules for Solid Waste Facilities 
Phosphogypsum is a solid waste (calcium sulfate byproduct) produced by the reaction 
of sulfuric acid with phosphate rock to produce phosphoric acid.  This solid waste is 
disposed of and placed in impoundments (or “gypsum stacks”) adjacent to or near these 
phosphoric acid plants.  The management of phosphogypsum (and associated process 
wastewater), is treated as a solid waste under the federal Resource Conservation and 
Recovery Act (RCRA).1   
 
The Idaho Solid Waste Facilities Act was passed in 1996 to establish an application 
process and siting criteria for solid waste facilities.2 Idaho DEQ then conducted a 
rulemaking to implement the Idaho Solid Waste Facilities Act.  That final rule (Solid 
Waste Management Rules) to implement the Idaho Solid Waste Facilities Act excluded 
phosphogypsum and process wastewater from phosphoric acid production.3  The Solid 
Waste Management Rules are primarily focused on siting, operating and closure 
requirements for the solid waste management facilities that are covered by the 
regulation.   
 
 
  

                                                           
1 40 CFR 261.4.b.7. 
2 Idaho Code, Chapter 1, 39-7408C. 
3 IDAPA 58.01.06.001.03.b.vi. 
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B.  EPA Mineral Processing Enforcement Initiative 
The Environmental Protection Agency (EPA) in 2004, through a national enforcement 
initiative on mineral processing, began developing design, operation, closure and 
financial assurance requirements for phosphogypsum impoundments (i.e., the gypsum 
stacks).   These requirements are currently being negotiated and implemented through 
facility-specific orders, which is acknowledged in the statute.  These requirements 
contain detailed design and construction requirements for phosphogypsum stacks and 
phosphogypsum stack systems.  These requirements have been developed after 
discussions between EPA and phosphoric acid manufacturers with assistance from 
international consultants with extensive experience in the design and construction of 
phosphogypsum stacks and systems.   
 
 
C.  House Bill 367 
House Bill 367 created a new section (39-176A0 in Idaho Code, Chapter 1, Title 39) to 
establish:4 
 

“minimum design and construction requirements to ensure that 
phosphogypsum stack system impoundments meet critical safety 
standards and do not cause unplanned releases into the environment.” 

 
Simplot supported House Bill 367 as it is the first step for the State of Idaho to develop 
standards that could be the same or functionally equivalent to the detailed construction 
and design requirements (described above) developed by and negotiated with EPA.  
Having such construction and design standards regulated by the State of Idaho, could 
potentially enable the Department having sole responsibility under its fully authorized 
programs for such requirements at the existing phosphoric acid plants in Idaho.   

 
  

                                                           
4 Legislature of the State of Idaho, 65th Legislature, House Bill No. 367, 39-176B(4). 
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III.  COMPARISON OF DRAFT RULE TO STATUTE/HOUSE BILL 367 
 
A.  Aspects of the Draft Rule Inconsistent with Statute/HB 367 
In reviewing the Draft Rule, there are a number of proposed provisions that are 
inconsistent with the statute or outside the scope what the statute requires. 
   

1.  Definitions:  “Stored” 
A definition for “stored” was not included in House Bill No. 367 nor was this 
definition t included in the Draft Rule.  The Department at the negotiated 
rulemaking on April 16, proposed a definition for “stored” as it relates to what is 
“stored” within the definition of a phosphogypsum stack or phosphogypsum stack 
system.  The language proposed by the Department is: 
 

“Stored.  For the purposes of this rule, “stored” applies only to the 
process wastewater that resides above the liner on the 
phosphogypsum stack system, whether within or above the 
phosphogypsum or within ancillary conveyance equipment such as 
pipes or lined decant ponds.” 

 
This proposed definition excludes phosphogypsum as being “stored” in a 
phosphogypsum stack or phosphogypsum stack system.  Thus, omitting 
phosphogypsum from this definition inappropriately changes the definitions in the 
statute so that phosphogypsum is only disposed of in a phosphogypsum stack or 
phosphogypsum stack system and not stored. 
 
There are two issues with the proposed definition of “stored”: 
 

1. The proposed definition of “stored” is inconsistent with the statute.  The 
definitions in the statute clearly state that phosphogypsum is stored in a 
phosphogypsum stack or phosphogypsum stack system:5 

 
(7) Phosphogypsum Stack. Any defined geographic area 
associated with a phosphoric acid production facility in which 
phosphogypsum and process wastewater from phosphoric 
acid production are disposed of or stored, other than within 
a fully enclosed building, container, or tank.   

   
(8) Phosphogypsum Stack System. The defined geographic 
area associated with the phosphoric acid production facility 
in which phosphogypsum and process wastewater are 
disposed of or stored together, including all components, 
such as pumps, piping, ditches, drainage, conveyances, 
water control structures, collection ponds, cooling ponds, 
decant ponds, surge ponds, auxiliary holding ponds, and any 
other collection or conveyance system associated with the 

                                                           
5 Idaho Code, Chapter 1, 39-176C. 
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transport of phosphogypsum from the plant to the 
phosphogypsum stack, its management at the stack, and the 
process waster return to the phosphoric acid production to 
the phosphogypsum stack. This includes toe drain systems 
and ditches and other leachate collection systems, but does 
not include conveyances within the confines of the fertilizer 
production plant or emergency diversion impoundments 
used in emergency circumstances caused by power outages 
or rainfall events.   
[Emphasis added.] 

 
2. Existing federal regulations, including those adopted by the State of Idaho 

do include a provision to allow phosphogypsum removal from a 
phosphogypsum stack.6  In fact, The Fertilizer Institute has recently 
submitted a petition to the EPA to provide for utilization of 
phosphogypsum that is stored in phosphogypsum stacks in accordance 
with existing rules.7  In fact, use of phosphogypsum for beneficial uses 
occurs throughout the world.8 

 
 
2.  Siting Criteria are not Included in HB 367 
Section 110 of the Draft Rule has siting criteria even though there is not specific 
mention of siting criteria in the statute. The statute authorizes the Board of 
Environmental Quality to:  

“initiate negotiated rulemaking consistent with the sections 39-176A 
through 39-176F, Idaho Code.” 

 
These sections of the Idaho Code include the following: 
 

 Scope and applicability 

 Definitions 

 Board powers 

 Construction requirements 

 Plan approval or rejection 
 

Siting is not included in these sections.  In contrast, the Idaho Solid Waste 
Facilities Act specifically discusses siting.  In fact, the entirety of the Act is all 
about siting.  Section 39-7408C lists out the information to be included in the 
application for siting to the Department including: 
 

(a)  The name and residence of the applicant; 
(b)  The location of the proposed commercial solid waste facility; 

                                                           
6 40 CFR § 61.206  
7 The Fertilizer Institute.  2020.  Revised Request for Approval of Additional Uses of Phosphogypsum 
Pursuant to 40 CFR § 61.206.   
8 International Fertilizer Industry Association.  2016.  Phosphogypsum Sustainable Management and Use.  
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(c)  Engineering, hydrogeologic and air quality information to indicate 
compliance with technical criteria as may be provided by law; 
(d)  A description of the types of wastes proposed to be handled at the 
facility; 
(e)  Information showing that harm to scenic, public health, historic, 
cultural or recreational values is not substantial or can be mitigated; 
(f)  Information showing that the risk and impact of accident during 
transportation of solid waste is not substantial or can be mitigated; 
(g)  Information showing that the impact on local government is not 
adverse regarding health, safety, cost and consistency with local 
planning and existing development or can be mitigated; 
 

However, the new section of statute created by House Bill 367 has no such 
language or requirements.  As the Department knows, phosphogypsum stacks 
have already been established in Idaho.  Any expansion of these stack systems 
or entirely new stacks at these existing facilities will be sited at these existing 
facilities.  Thus, the “siting” has already occurred.  Simplot recommends that 
this section by stricken as it exceeds the rules authorized for the Board of 
Environmental Quality to develop.   
 
 
3.   Liquid Containment and Conveyance Requirements are Inconsistent with 
Statute. 

a.  Composite Liners for Containments and Conveyances 
The Draft Rule proposes the following: 

 
“a. Composite liners shall be used on all liquid containments and 
conveyances associated with phosphogypsum transport, cooling 
water, and return of process wastewater. Exceptions are pumped 
flow systems contained in pipes or alternative systems that provide 
an equivalent degree of protection as certified by an engineer.” 
 

The requirement for composite liners for all liquid containments and 
conveyances associated with phosphogypsum transport, cooling 
water and return of process water is not consistent with language in 
the statute. The statute requires composite liners or approved 
alternative only for the following: 
 

 Phosphogypsum stacks (which includes the features found 
within the defined area associated with the disposal or 
storage of phosphoric wastewater or phosphogypsum. [see 
39-176E(2)(a)] 

 Collection (decant) ponds.  [see 39-176E(2)(c)] 
 

These are the only two features for which a composite liner 
is required.  Below two specific areas where the Draft Rule 
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exceeds the statute requirements are for auxiliary holding 
ponds and conveyances. 

 
i. Auxiliary Holding Ponds:  The statute clearly states in 

Section 39-176E(2)(d) that: 
 

 “(d) auxiliary holding ponds shall be designed 
with a synthetic liner or an approved alternative 
of equivalent hydraulic conductivity and 
durability” 

 
The statute does not require a composite liner for auxiliary 
holding ponds.   
 

ii.  Conveyances:  The statute in 39-176E(2)(e)  has the following 
requirements for process wastewater conveyances: 
 

“(e) Process wastewater conveyances shall be 
constructed with a liner or pipe.” 

 
The Draft Rule requires composite liners for “all liquid... conveyances 
associated with phosphogypsum transport, cooling water and return of 
process water with an exception for pumped flow systems contained in 
a pipe or alternative systems that provide an equivalent degree of 
protection.”  The Draft Rule goes beyond what is in the statute in 
regards to requirements for process wastewater and phosphogypsum 
transport and needs to be modified to reflect the statute. 

 
 
b.  Seepage Testing Requirements 
The Draft Rule proposed by the Department requires in 140.06 that: 
 

 “(c) Lined ponds that are part of the phosphogypsum stack system 
shall be seepage tested prior to use..” 

 
This proposed requirement is problematic for several reasons. 
 

 The statute has no mention of seepage testing. 
The statute discusses that “liners…shall have appropriate quality 
control and quality assurance standards, specifications, and 
procedures for construction.”  The Draft Rule does have detail as to 
the appropriate quality control and quality assurance standards, 
specifications and procedures for construction.  This includes the 
following: 

o Composite liner design standard 
o Construction requirements, including subgrade 
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o Quality assurance/quality control procedures and 
requirements. 

o Soil layer design standards 
 
The language in the statute was deliberate to ensure rigor for the 
quality of the liners used and the construction thereof.  A seepage 
test is not a specification or standard in regards to the quality of the 
liner; it could potentially be a performance measurement of the 
entirety of the liner system, but as discussed later in these 
comments, such testing is not appropriate for these pond systems. 
 

 Seepage testing requirements for mines and mineral processing 
facilities as previously been reviewed and not accepted by the 
Board of Environmental Quality. 
The Department undertook a rulemaking in 2005 to establish facility 
and design standards for wastewater systems.  This rulemaking 
was done to implement Senate Bill No. 1220, which was passed 
during the 2005 legislative session. 
 
Senate Bill No. 1220 was intended to establish design standards for 
municipal systems.  The rule proposed by the Department (IDAPA 
58.01.16 – Wastewater Rules) to implement this bill also included 
requirements for industrial facilities including lagoons.  Lagoons 
were defined very broadly and the rule required seepage testing for 
such lagoons.  The specific language proposed in 2005 was: 
 
 

493. FACILITY AND DESIGN STANDARDS FOR WASTEWATER SYSTEMS - WASTEWATER 
LAGOONS. 
These rules pertain to all new and existing wastewater lagoons, including municipal and industrial 
lagoons, discharging and non-discharging lagoons, treatment lagoons, storage lagoons, tailings ponds, 
and any other lagoons that if leaking, have the potential to degrade waters of the state. These rules do 
not apply to single-family dwellings utilizing a single lagoon, two (2) cell infiltrative system, or those animal 
waste lagoons excluded from review under Section 39-118, Idaho Code, or stormwater 
ponds.   (        ) 
 
 01. Seepage Testing Requirements. All existing lagoons covered under these rules must 
be seepage tested by a qualified licensed professional engineer by April 15, 2008, unless otherwise 
specified in a current perit issued by the Director, and all new lagoons must be seepage tested by a 
qualified licensed professional engineer as a part of the construction process. All lagoons covered under 
these rules must be seepage tested by a qualified licensed professional engineer every five (5) years 
after the initial testing. The procedure for performing a seepage test or alternative analysis must be 
approved by the Department, and the test results must be submitted to the Department. If an existing 
lagoon has had seepage testing done and results submitted to the Department before April 15, 2008, the 
owner of that lagoon has five (5) years from the date of the testing to comply with this 
requirement.  
 (        ) 
 
 02. Allowable Seepage Rates. (   ) 
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 a. Design Standard. Lagoons shall be designed for a maximum leakage rate of five hundred 
(500) gallons per acre per 
day.   (        ) 
 
 b. Operating Standard. The leakage rate for lagoons constructed after April 15, 2006 shall 
be no more than zero point one hundred twenty-five (0.125) inches (1/8 inch) per day, which is 
approximately thirty-four hundred (3400) gallons per acre per day. The leakage rate for existing lagoons 
constructed prior to April 15, 2006 shall be no more than zero point twenty-five (0.25) inches (1/4 inch) 
per 
day.   (        ) 
 
 03. Requirements for Lagoons Leaking Above the Allowable Amount. If a lagoon is 
found to be leaking at a rate higher than that allowed under Subsection 493.02.b., the owner of the 
lagoon, in accordance with a schedule negotieated with and approved by the Director, is required 
to:   (        ) 
 
 a. Repair the leak and retest for compliance; (        ) 
 
 b. Re-line the lagoon and retest for compliance; (        ) 
 
 c. Drain the lagoon in an approved manner and stop using the lagoon; or (        ) 
 
 d. Develop a plan, based on ground water sampling and modeling, and determine the 
impact of the leaking lagoon on the environment. Any impact must comply with IDAPA 58.01.11, “Ground 
Water Quality Rule,” and IDAPA 58.01.02, “Water Quality Standards”. If the impact does not comply with 
IDAPA 58.01.11, “Ground Water Quality Rule,” and IDAPA 58.01.02, “Water Quality Standards,” the 
owner of the lagoon must follow one (1) of the steps set out in Subsections 493.03.a. through 493.03.c. 

 
The definition of “lagoons” in this proposed 2005 rule was very broad; 
this definition included all the types of ponds that are subject to this 
rulemaking on design and construction standards for 
phosphogypsum stacks.   
 
At the November 16, 2005 Environmental Quality Board meeting, 
there was testimony provided by IACI and IMA (see Attachment A) 
against aspects of the proposed rule, and in particular the portion of 
the rule that contained these requirements for lagoon.  As noted in 
the minutes of the Board meeting, there was considerable debate 
and discussion about these potential lagoon requirements as applied 
to industrial facilities, including the phosphoric acid facilities (see 
Attachment B, pages 8-12 in particular for discussion related to 
mineral processing and mines).  The Board took no action on 
November 16 and decided to revisit the proposed rule on November 
17.  For the Board meeting on November 17, the Department 
provided a revised proposed rule which had a number of changes, 
including the deletion of requirements for lagoons.  This revised 
proposed rule was approved by the Board.  This rule was 
subsequently approved by the legislature.  The legislative hearing on 
the rule did include further discussion on the requirements for 
lagoons [see Attachment C.] 
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Fifteen years later, the issues that were discussed in this 2005 
rulemaking as to the application of seepage testing to these large 
mineral processing impoundments still apply.  As the Department 
stated in the legislative hearing, they intended to revisit the 
requirements for lagoons.  That was done in a subsequent 
rulemaking.  The current version of IDAPA 58.01.16 excludes 
industrial lagoons and tailings ponds from the lagoon requirements 
(see IDAPA 58.01.16.493.01.a): 
 

“….Lagoons are also sometimes referred to as ponds.  
Section 493 does not apply to industrial lagoons or 
mining tailings ponds, ….” 

 

 Seepage testing of large impoundments has considerable technical 
issues. 
Conducting seepage testing requires a number of measurements: 
 

o Precipitation gauge 
o Air temperature 
o Water temperature 
o Wind speed and direction 
o Water level (typically measured using transducers) 
o Evaporation pan with pan stilling well 

 
Essentially, in this test, which occurs over a period of days, a liquid 
mass balance is performed:  water leaving the pond via evaporation 
(both solar and due to wind) is compared with water input 
(precipitation) to try to calculate how much liquid is being lost 
through leakage in the liner.  Technical issues include: 
 

o Estimating liquid loss via wind has uncertainty due to the 
variable nature of wind (both speed and direction), especially 
for large impoundments. 

o Water level measurements are influenced by wave action; 
once again for large impoundments such influences can be 
difficult to measure with precision, even if a “stilling well” is 
placed around the transducer. 

o Variability in all these measurements, combined with large 
pond surface area, amplifies the imprecision in the 
calculated results.   

 
 
Summary:  The seepage test methodology is not a quality control standard 
for a liner.  Because of the limitations of the testing, it really is most 
appropriate for very small impoundments.  In particular, this testing is 
appropriate for small impoundments that have been in service for some 
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time and a determination of performance is needed.  These limitations 
were why industry objected to its use for impoundments such as those 
covered by this Draft Rule.  The statute (House Bill No. 367) was written 
with the anticipation of rigor in the standards regarding the liner quality 
used for phosphogypsum and process water impoundments and the 
construction of these liners.    

 
 

4. Certain Groundwater Monitoring Plan Requirements are not Consistent with 
Groundwater Monitoring.   
 
House Bill No. 367 provides for submittal a groundwater monitoring plan.  The 
Draft Rule proposed by the Department in describing this groundwater monitoring 
plan have requirements that are beyond the scope of such a plan.   
 
a.  Certain Proposed Requirements are Operations Related.   
The Draft Rule proposes collection and reporting of: 
 

“(v). A summary of any data collected from monitoring devices 
installed on or within the phos-phogypsum stack to measure 
drainout (such as nested piezometers), detect significant leakage 
through the liner (such as horizontal vibrating-wire piezometers 
installed beneath the liner), or consolidation (such as settlement 
plates);” 

 
This information is relevant to the operation of the phosphogypsum stack; 
it is not groundwater monitoring data nor is information related to the 
design and construction of phosphogypsum stacks. 
 
b.  Certain Proposed Requirements are Focused on Corrective Actions or 
Other Activities Inconsistent with a Groundwater Monitoring Plan. 
The Draft Rule proposes collection and reporting of: 
 

“a.vi. If the facility operates a groundwater collection/containment 
system with or without ground-water treatment, to hydraulically 
control degraded groundwater, the quarterly reports shall include a 
summary of operating performance of the extraction wells, including 
the percentage of time online and average extraction rates during 
the reporting period; and  
a.vii. If treatment of extracted water is performed, the quarterly 
reports shall summarize the effectiveness of contaminant removal 
during the reporting period 
b.iv.  Discussion of contaminant transport;  
b.v. Description and summary of the effectiveness of any mitigation 
measures undertaken or planned to address adverse impacts to 
water quality; and  
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b.vi.  Discussion of whether compliance criteria have been met.  If 
compliance criteria have not been met, the report shall present and 
discuss progress made toward meeting the required compliance 
criteria.”  

 
These proposed requirements go beyond a groundwater monitoring plan; these 
proposed requirements are focused on any corrective actions that might be 
required to comply with a specific consent order, the Idaho Groundwater Rule or 
similar regulation.  Such requirements can be incorporated into any required 
actions that are appropriate for such situations.  These are not requirements for a 
groundwater monitoring program.  

 
 
5.  Cost Recovery, Construction Report and Final Inspection Requirements need 
Revision for Consistency with Statute.   
 
a. Cost Recovery 
The statute at 39-176F(7) provides for a fee to recovery agency costs.  The Draft 
Rule has the following language: 
 

“ …operator shall enter into an agreement with the Department for 
actual costs incurred for the review and approval of plans and 
associated documents.”   
 

The Draft Rule needs to be modified to be consistent with the statute for 
the payment of a fee instead of an agreement for costs incurred.  The 
concept for the fee is the same that is in the Idaho Solid Waste Facilities 
Act and in the Solid Waste Management Rules at IDAPA 58.01.06.664. 
 
b.  Construction Reports  
The Draft Rule has the following provisions: 
 

“01.  Monthly Construction Report. A monthly construction report 
will be provided to the Department within ten (10) working days of 
the end of each month for which construction activities are 
performed. The monthly construction report will include a narrative 
of work performed during that period along with tables summarizing 
the various samples collected, indicating sample ID's and dates 
collected.”  

 
The statute in 39-176F(1) requires and provides for the Department to review a 
design and construction plan; the statute does not provide monthly updates to 
the Department on construction or for DEQ review and oversight of the 
construction.  Furthermore, the Department does not have any similar regulatory 
requirements for other solid waste infrastructure that is built in the state.  This 
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requirement in the Draft Rule goes beyond what is required by the statute and 
needs to be deleted.   
 
 
c.  Final Inspection Requirements 
The Draft Rule states: 
 

“02. Final Inspection. Upon completion of construction, the  
operator’s engineer shall conduct a final inspection.  The operator 
shall notify the Department at least five (5) business days in 
advance of the final inspection so that the Department staff can 
attend the final inspection if desired.  Upon successful completion 
of the final inspection, a “notice of substantial completion” letter will 
be provided to the Department indicating that the lined 
phosphogypsum stack cell(s) is/are ready to receive process water 
and phosphogypsum and/or that the lined ponds are ready to put 
into service and receive operational fluids.”   

 
Thus the Draft Rule language for “final inspection” provides for the following:    
 

o DEQ inspection of the construction 
o DEQ issuance of a “notice of substantial completion” letter that allows use 

of the facility built. 
 

However, none of these requirements are in the statute.  The statute is very clear 
about the Department’s actions are to be (see 39-176F(2): 
 

“(2) Upon determination by the department of environmental quality 
that a design and construction plan submitted by an Operator meets 
the requirements of this section, the department shall deliver to 
the operator, in writing, a notice of approval of such plan, 
…(emphasis added).” 

 

The statute lays out the Department’s actions: 
o Review the submitted design and construction plan. 
o Determine whether or not the submitted plan meets the requirements of this  

section. 
o Issue either a “notice of approval” or a “notice of rejection.” 

 
Once the design and construction plan is approved by the Department, the 
operator has the responsibility to follow the approved plan.  This plan describes 
the nature and extent of the obligations of the Operator. 

 
“…and thereafter said plan shall govern and determine the nature 
and extent of the obligations of the Operator for compliance with this 
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section, with respect to the Phosphogypsum stack system for which 
the plan was submitted.” 

 
Simplot recognizes that a “final inspection” is at the discretion of the Department; 
The Department has other authorities in regards to inspection that are not 
provided in this statute.   
 
 

B.  Aspects of HB 367 not Included in Draft Rule 
The Draft Rule does not incorporate a couple of very specific provisions in the statute. 
 
1.  Alternatives for Composite Liners 
The statute in two places provides for alternative composite liners.  The reason for this 
is that for phosphogypsum stacks being built against a slope, different construction 
methods and materials may needed for the non-synthetic layer of the composite liner.  
Thus, the statute references such alternatives twice in 39-176E. 
 

(2) Liner and Leachate control systems that achieve the following   

minimum design standards:  

(a) Phosphogypsum stacks shall be constructed atop a composite 
liner or approved alternative of equivalent hydraulic 
conductivity and durability. 

 
(c) ….collection ponds shall be constructed with a composite liner 
or an approved alternative of equivalent hydraulic conductivity 
and durability   
[emphasis added] 

 
This language needs to be incorporated into the Draft Rule. 
 
2.  Auxiliary Holding Ponds 
The statute defines auxiliary holding ponds and provides the design standards for such 
ponds.  The Draft Rule has the definition of auxiliary holding ponds but does not include 
the design standards provided in the statute.  The Draft Rule needs to be modified to 
include the language in the statute (39-176E(2)(d). 

 
“(d) Auxiliary Holding Ponds shall be designed with a synthetic liner or an 
approved alternative of equivalent hydraulic conductivity and durability.”   
 
 

C.  Detailed Design Standards and Construction Requirements 
Sections 120, 140 and 150 of the Draft Rule focus on the details associated with site 
preparation, liner and leachate control systems, and the construction of new perimeter 
dikes.  The majority of these sections are consistent with or equivalent to 
phosphogypsum design and construction requirements developed by EPA.  Though 
there are several recommendations proposed by Simplot; these recommendations are 
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based on our experience in constructing phosphogypsum stacks or from our 
discussions with EPA. 
 
 
IV.  REGULATORY & TECHNICAL ISSUES 
 
A. Best Available Science  
When discussing aspects of the Draft Rule, Department staff referenced Section 39-
107D in Idaho Code (what has become known as the “best available science’ 
requirement).  This section of the code is focused on the Department setting health 
based standards.  The statute discusses data gathering, peer reviewed science, 
receptor targets, risk levels, uncertainty, etc.  Recently, the Department followed this 
section when setting human health water quality standards.  That work involved 
gathering data, looking at target populations, discussions of risk levels and 
uncertainties.  Utilizing other state regulations is not “best available science.” In fact, 
one of the reasons that § 39-107D came into being in the early 2000s was the concern 
that the Department was setting environmental standards for Idaho based on standards 
from other states; there were questions as to the technical basis for these standards  
from other states and their applicability to Idaho.  Section 39-107D has minimal 
application to this rulemaking.   
 
 
B.  Intermediate Liner 
The Draft Rule has a definition of “intermediate liner” and also design and construction 
requirements for an “intermediate liner.”  An intermediate liner is typically used for two 
situations for existing phosphogypsum stacks: 
 

o To place a synthetic liner in stack in which the stack was originally constructed 
without a liner or where there is a concern over degradation of the original liner. 

o To facilitate recovery of the process water within the phosphogypsum stack and 
to decrease the process water/leachate that will be generated during the closure 
process.   

 
Both the definition and proposed design and construction standards warrant further 
discussion so as to understand how an intermediate liner is used and what the 
appropriate rule provision would be.   
 
 
C.  Vertical Expansion.   
There are two aspects to “vertical expansion.”  The first is the normal increase of height 
in the growth of the phosphogypsum stack.  Another aspect of vertical expansion is 
when the phosphogypsum stack is being built up against a slope.  In which case, not 
only is the stack rising vertically but also horizontally.  It is important that for such cases, 
that this vertical and horizontal expansion not be considered a lateral expansion in of 
itself, provided that such expansion is within the footprint of the design and construction 



J.R. Simplot Comments:  Standards for Phosphogypsum Stacks and Systems. 
 

17 | P a g e  
 

plan.  Thus, the definition does need to be revised to include this concept (which is 
applicable to the gypsum stack at the Don Plant). 
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V.  SPECIFIC RECOMMENDED CHANGES TO DRAFT RULE 
Based on the discussion in Sections II-IV of these comments, Simplot recommends the 
following changes to the Draft Rule.   
  
IDAPA 58 TITLE 01 CHAPTER 19  
(NEW CHAPTER)  
58.01.19 – RULES FOR THE DESIGN AND CONSTRUCTION OF PHOSPHOGYPSUM 
STACKS  
  
000. LEGAL AUTHORITY.  
Under Sections 39-105, 39-107, and 39-176A through 39-176F, Idaho Code, the Idaho 
Legislature has granted the Board of Environmental Quality the authority to promulgate these 
rules.   
  
001. TITLE, SCOPE AND APPLICABILITY.  
  
 01. Title. These rules are titled IDAPA 58.01.19, “Rules for the Design and Construction of 
Phosphogypsum Stacks.”  
  
 02. Scope. In accordance with Section 39-176B, Idaho Code, these rules establish minimum 
design and construction requirements for new phosphogypsum stack systems or lateral 
expansions of phosphogypsum stack systems in Idaho to ensure that phosphogypsum stack 
systems meet critical safety standards and do not cause unplanned releases into the 
environment.   
 a. Nothing in these rules supersedes, amends, or modifies the mineral processing waste 
exemption provided in 40 CFR 261.4(b)(7) and IDAPA 58.01.05, “Rules and Standards for 
Hazardous Waste,” Section 005, for process wastewater and phosphogypsum from phosphoric 
acid production.    
 b. Nothing in these rules is intended to supersede or modify any existing agreement with or 
approvals from the Environmental Protection Agency or the Department relating to the 
construction of a phosphogypsum stack, phosphogypsum stack system, or component thereof.    
 c. The requirements in Sections 42-1710 through 42-1721, Idaho Code, do not apply to 
phosphogypsum stacks and phosphogypsum stack systems.  
  
002. ADMINISTRATIVE PROVISIONS.  
Persons may be entitled to appeal agency actions authorized under these rules pursuant to 
IDAPA 58.01.23, “Rules of Administrative Procedure Before the Board of Environmental 
Quality.”   
  
003. CONFIDENTIALITY OF RECORDS.  
Information obtained by the Department under these rules is subject to public disclosure 
pursuant to the provisions of Title 74, Chapter 1, Idaho Code, and IDAPA 58.01.21, “Rules 
Governing the Protection and Disclosure of Records in the Possession of the Idaho 
Department of Environmental Quality.”   
  
004. – 009. (RESERVED)  
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010. DEFINITIONS.  
  
 01. Auxiliary Holding Pond. A lined storage pond typically used to hold process wastewater 
for the purpose of increasing system storage above that otherwise provided by a collection 
pond or ponds.    
02. Board. Idaho Board of Environmental Quality.  
  
03.  Department. Department of Environmental Quality.    
04.  Intermediate Liner. A composite liner system placed on top of an existing 
phosphogypsum stack in such a manner as to enable continued use of the existing 
phosphogypsum stack by stacking and vertical expansion on top of the liner while cutting off 
infiltration to, and therefore facilitating consolidation and drainout of, the portion of the 
phosphogypsum stack already constructed beneath the liner.   
  
05.  Lateral expansion. A horizontal expansion of the waste boundaries of an existing 
phosphogypsum stack system.   
  
06.  Leachate. Liquid or drainable pore water that has passed through or emerged from 
phosphogypsum and that may be collected within the phosphogypsum stack or in a seepage 
collection drain.   
  
 07.  Operator. Any person or persons, any partnership, limited partnership, corporation, or 
any association of persons, either natural or artificial, that own, control, or direct the 
management of a phosphogypsum stack.   
  
 08.  Perimeter Dike: The outermost earthen dike surrounding a phosphogypsum stack 
system that has not been closed, or any other earthen dike the failure of which could cause a 
release of process wastewater outside the phosphogypsum stack system. In the case of a 
vertical expansion, the HDPE lined outermost Dike shall also be considered a Perimeter Dike, 
even if it is a constructed with Phosphogypsum, if its failure could cause a release of Process 
Wastewater outside the Phosphogypsum Stack System.  
  
 09.  Phosphogypsum. Calcium sulfate and by-products produced by the reaction of an acid, 
such as sulfuric acid or fluoride acid, with phosphate rock to produce phosphoric acid.   
  
 10.  Phosphogypsum Stack. Any defined geographic area associated with a phosphoric 
acid production facility in which phosphogypsum and process wastewater from phosphoric acid 
production are disposed of or stored, other than within a fully enclosed building, container, or 
tank.   
   
 11.   Phosphogypsum Stack System. The defined geographic area associated with the 
phosphoric acid production facility in which phosphogypsum and process wastewater are 
disposed of or stored together, including all components, such as pumps, piping, ditches, 
drainage, conveyances, water control structures, collection ponds, cooling ponds, decant 
ponds, surge ponds, auxiliary holding ponds, and any other collection or conveyance system 
associated with the transport of phosphogypsum from the plant to the phosphogypsum stack, 
its management at the stack, and the process waster return to the phosphoric acid production 
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to the phosphogypsum stack. This includes toe drain systems and ditches and other leachate 
collection systems, but does not include conveyances within the confines of the fertilizer 
production plant or emergency diversion impoundments used in emergency circumstances 
caused by power outages or rainfall events.   
  
 12.  Process Wastewater. Process wastewater from phosphoric acid production operations.   
   
 13.  Vertical Expansion. A vertical expansion against a slope, where there is also a 
horizontal expansion, shall not be considered a lateral expansion as long as such vertical and 
horizontal expansion is part of the approved design and construction plan.   
An expansion, vertically, of phosphogypsum or process wastewater storage capacity beyond 
the approved dimensions of the phosphogypsum stack. A vertical expansion may also include 
a lateral expansion component.    
011. -- 099.  (RESERVED)  
  
100. DESIGN AND CONSTRUCTION PLAN SUBMITTAL.  
  
01. Design and Construction Plan Components. Before beginning any construction 
activities of a new phosphogypsum stack, a material component of a phosphogypsum stack, a 
lateral expansion of an existing phosphogypsum stack, or an intermediate liner, the operator 
will submit to the Department for review and ap-proval in accordance with Section 170 a 
design and construction plan that addresses all of the following:   
a.  Siting criteria;    
b.  Site preparation;  
c. Run-on and run-off control;    
d.  Liner and leachate control system design consisting of plans and technical specifications;  
e.  Liner and leachate control system construction quality assurance/quality control plan;  
f.  Seepage test procedures for lined ponds that are part of the phosphogypsum stack system;  
g.  Perimeter dike site preparation, design consisting of plans and technical specifications, 
and  
construction quality assurance/quality control plan;   
h.  Stability study;    
i. Seismic study; and  
 j. Groundwater monitoring plan.  
02. Items Not Applicable. If items listed in Subsection 100.01 are not applicable to a 
particular design, then the operator shall specify in the design and construction plan which 
item(s) are not applicable and state the reason why.  
101. -- 109.  (RESERVED)  
  
110.  SITING CRITERIA   
     
  01.  Set Back Distances.  The phosphogypsum stack system will maintain set back 
distance from the property boundary of sufficient width to allow for vehicle access as 
necessary and location of groundwater monitoring wells in a manner that will enable detection 
of groundwater quality changes to the underlying aquifer(s) beyond the footprint of the 
phosphogypsum stack before any contaminant transport beyond the property boundary.  
 02.   Flood Plain. No part of a phosphogypsum stack system shall be located in the 
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100-year flood plain where it will restrict the flow of the 100-year flood, reduce the temporary 
water storage capacity of the flood plain unless compensating storage is provided, or result in 
a washout of any part of the system.  
 03.  Waters of the State. Phosphogypsum stack systems may not discharge pollutants to a 
water of the state without the appropriate authorizations under IDAPA 58.01.25, “Rules 
Regulating the Idaho Pollutant Discharge Elimination System Program,” or IDAPA 58.01.17, 
“Recycled Water Rules,” and in compliance with IDAPA 58.01.11, “Ground Water Quality 
Rule.”    
 04.  Water Supply Wells. New phosphogypsum stacks or lateral expansions of existing 
phos-phogypsum stacks must be constructed in locations that allow for the protection of 
existing or approved water supply wells used for drinking water.  
1101. -- 119.  (RESERVED)  
  
120.  SITE PREPARATION.     
 01.  Subgrade Preparation. The subgrade shall be constructed to resist consolidation, 
excessive differential settlement that comprises liner performance, and uplift resulting from 
pressures inside or outside the phosphogypsum stack system to prevent distortion of overlying 
components. In accordance with specifications provided by the Third-Party Engineer, ground 
that will become the foundation of Perimeter Dikes shall be stripped of vegetation and organic 
detritus or residue, including muck, mud, slimes, or other material which would flow or undergo 
excessive consolidation under heavy loading. All earth foundation surfaces on which fill is to be 
placed shall be scarified, or moistened and compacted, prior to spreading of first course of fill 
material. The Perimeter Dike base shall be well-drained during construction, except when 
placing hydraulic fill.  Clearing, grubbing, and stripping will consist of cutting, removing, and 
properly disposing of all objectionable materials (e.g., trees, stumps, compressible detritus or 
debris) within the designated construction area of the area to be lined. All earthen foundation 
surfaces on which fill is to be placed shall be scarified, or moistened and compacted, prior to 
the spreading of the first course of fill material.  The subgrade on which the composite liner is 
to be installed will be prepared through fill placement to alter the contours of the site to the 
lines and grades indicated on the Department-approved design drawings.  The subbase on 
which the liner is to be installed and on which the perimeter dikes are to be constructed shall 
be prepared through excavation and fill placement to alter the fundamental contours of the site 
to the lines and grades indicated on the drawings.  Sources for subgrade material shall be 
free from rocks, debris, organic material, sharp objects, and other deleterious material that 
could damage the liner. The subgrade shall be reviewed and approved by the engineer or his 
qualified designee prior to placement of the composite liner.    
  
 02.  Preparing a rock face. Prior to lining, a rock face will be prepared by grading to a 
maximum of two (2) to one (1)  1.5H to 1.0V slope. and removal of sufficient rock outcrop to 
protect the liner.  A slope cut and fill plan will be submitted with the design package.  Prior to 
any liner installation within the rock face area, the slope will be prepared as far up as the 
planned extent of the liner. A minimum 4-inch thick layer of conditioned soil fill  subgrade 
material will be placed over the graded rock face and covered with a reinforcing woven 
geotextile fabric overlain with a minimum 6-inch thick layer of subgrade material to stabilize the 
slope and provide a protective surface for lining.     
03.  Liner Subgrade Compaction. Prior to lining, the liner subgrade shall be compacted to 
the appropriate density specified in the construction quality assurance/quality control plan 
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required under Subsec-tion 140.03.  
 121. -- 129.  (RESERVED)  
  
130. RUN-ON AND RUN-OFF CONTROL.  
  
01.  Run-On Control. The facility shall install and maintain a run-on control system capable of 
preventing the collection of surface water runoff from storm events up to the greater of flow 
during  the peak discharge calculated using precipitation from a twenty-four (24) hour, 
twenty-five (25) year rainfall event or from a combined peak precipitation and snow-melt event 
over a twen-ty-four (24) hour period using snowfall, precipitation and other meteorological data 
from the historical record.   
  
02.  Run-Off Control. The operator shall maintain a run-off management system to collect 
and control at least the water volume resulting from a twenty-four (24) hour, twenty-five (25) 
year rainfall event or from a combined peak precipitation and snow-melt event over a 
twenty-four (24) hour period using snowfall, precipitation and other meteorological data from 
the historical record.   
  
131. -- 139.  (RESERVED)  
  
140. LINER AND LEACHATE CONTROL SYSTEMS.  
  
01.  General Liner Requirements. Phosphogypsum stacks shall be constructed with 
composite liners and leachate control systems. Cooling/sSurge/decant ponds shall be 
constructed with composite liners. Process wastewater conveyances shall be constructed with 
composite liners or pipes. Composite liners shall consist of a synthetic and non-synthetic 
component as described in Section 140.02. The rules provide for an approved alternative of 
equivalent hydraulic conductivity and durability for composite liners. The liner shall be:  
  
a. Constructed of materials that have appropriate physical, chemical, and mechanical 
properties to prevent failure due to physical contact with the phosphogypsum, process 
wastewater or leachate to which they will be exposed, pressure gradients (including static 
head and external hydrogeologic forces), climatic condi-tions, the stress of installation, and 
other applied stresses and hydraulic pressures that are anticipated during the operational and 
closure period of the liner system. The operator shall obtain from the supplier of materials for 
the liner components test information accepted by the engineer that supports the capabilities of 
the materials to meet these needs;  
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b.  Constructed so that the bottom of the liner system is not subject to fluctuations of the 
groundwater as would adversely impact the integrity of the liner system;  
  
c.  Designed to resist hydrostatic uplift if the liner is located below the seasonal high 
groundwater table; and  
  
d.  Installed to cover all surrounding earth that could come into contact with the 
phosphogypsum, process wastewater or leachate.   
02. Composite Liner Design Standards. Composite liners shall consist of a synthetic 
component and a non-synthetic component. The composite liner system plans and 
specifications must provide for all of the following or an approved alternative of equivalent 
hydraulic conductivity and durability:  
  
a.  A synthetic component:   
  
i.  Constructed of a geomembrane consisting of one of the following:  
  
(1) A high-density polyethylene (HDPE) geomembrane that meets the properties contained in 
the Geosynthetic Research Institute’s (GRI’s) standard specification GRI-GM13 or the project 
specifications, and has factory and field seams whose shear strengths during testing are at 
least ninety percent (90%) of the specified minimum yield strength;   
(2) A linear low-density polyethylene (LLDPE) geomembrane that meets the properties 
contained in GRI’s standard specification GRI-GM17 and has factory and field seams whose 
shear strengths during testing are in conformance with the seam strengths specified in GRI’s 
standard specification GRI-GM19a; or    
(3)  An equivalent to 140.02.a.i(1) or 140.02.a.i(2) approved by the Department.    
  
ii.   Having a minimum thickness of sixty (60) milli-inches (1.5 mm) and a maximum water 
vapor transmission rate of 0.24 grams per square meter per day as determined by the 
American Society for Testing and Materials (ASTM) Method E96-80, procedure BW, “Test 
Methods for Water Vapor Transmission of Materials”; and  
  
iii.  Subject to all of the following:  
  
(1)  Both HDPE and LLDPE geomembranes shall have factory and field seams whose shear 
and peel strengths during testing are in conformance with the greater of the seam strengths 
specified in method GRI GM19(a) or GM19(b) or the approved project specifications, 
whichever are more stringent.  For all geomembranes, any seam failure shall occur in the 
lining material outside the seam area    
(2) For all field seams, visual inspection and pressure or vacuum test for seam continuity using 
suitable non-destructive techniques;   
(3)        Interface shear strength of the actual components that will be used in the liner 
system tested with method ASTM D5321 or an equivalent test method; and  



J.R. Simplot Comments:  Standards for Phosphogypsum Stacks and Systems. 
 

24 | P a g e  

 

(4)        Continuous spark testing or an industry-accepted equivalent test at the production 
facility prior to delivery to the site for installation. If the continuous spark or equivalent testing 
detects any defect, the tested material must be rejected and not used at the site.  
b.  The non-synthetic component of the composite liner shall consist of either of the following 
or an approved alternative of equivalent hydraulic conductivity and durability:  
  
i.  A layer of compacted soil at least eighteen (18) twenty-four (24) inches thick compacted to 
a minimum ninety-five percent (95%) of maximum dry density according to Standard Proctor 
Test ASTM D698 or Modified Proctor Test ASTM D1557, placed below the geomembrane. The 
soil layer must be placed in a minimum of three (3) lifts that each have a compacted thickness 
of six (6) inches and a hydraulic conductivity less than or equal to 1 × 10-7 centimeters per 
second. The geomembrane component shall be installed in direct and uniform contact with the 
compacted soil component to retard leachate migration if a leak in the geomembrane should 
occur.  Soil materials used within the uppermost lift of the compacted soil layer immediately 
below the geomembrane shall not contain particles in excess of point two seven five (0.275) 
inches (six point three five nineteen (196.35) mm) in the largest dimension. Angular, sharp 
material is not allowed regardless of diameter. This layer shall be placed within two percent 
(2%) wet of the optimum moisture content to achieve the specified compaction and hydraulic 
conductivity. The soil component may consist of in-situ soils or compacted imported soils 
provided they meet the specifications in Sub-section 140.02.c. for soil components of 
composite liners; or  
  
ii.  A layer of mechanically compacted phosphogypsum at least twenty-four (24) inches thick, 
placed above the HDPE geomembrane, with a hydraulic conductivity of 1 × 10-4 centimeters 
per second.  No rigid or sharp objects that could damage the liner may be placed within this 
compacted layer of phosphogypsum.  A layer of compacted gypsum is not required for any 
vertical expansion or natural ground slopes steeper than 2.5H:1V abutting a vertical or 
horizontal expansion where phosphogypsum slurry is discharged into the ex-pansion area 
within one year of completion of construction.    
  
c.  If the non-synthetic component of the composite liner is a compacted soil layer, it shall 
include all of the following:  
  
i.  The soil layer shall be constructed to preclude, to the greatest extent practicable, lenses, 
cracks, channels, root holes, pipes, or other structural inconsistencies that can increase the 
hydraulic conductivity of the soil component. The design shall illustrate and describe those 
instances in which over-excavation of permeable areas and backfilling may be necessary to 
seal the permeable areas. The design will include requirements for use of woven reinforcing 
geotextile to stabilize larger cracks or voids prior to placing the liner;  
  
ii.  The hydraulic conductivity shall not be increased above the values specified for the 
component as a result of contact with leachate from the phosphogypsum stack system. 
Compatibility of the soil component and leachate shall be demonstrated by testing the soil 
component with actual or simulated leachate in accordance with EPA Test Method 9100 or an 
equivalent test method approved by EPA; and  
  
iii.  The soil layer shall be placed using construction equipment and procedures that achieve 
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the required hydraulic conductivity and thickness. A field test section shall be constructed 
using the proposed con-struction equipment that will be used to install the soil liner and tested 
to document that the desired hydraulic conductivity and thickness is achieved in the field.   
  
d.  If an intermediate liner is used to vertically expand a phosphogypsum stack the 
non-synthetic component of a phosphogypsum stack composite liner is not required under the 
following conditions:  
  
i.  Where it has been demonstrated to and approved by the Department that a geomembrane, 
alone or in contact with sedimented gypsum placed in slurry form, is equivalent or superior to a 
composite liner de-signed and installed in accordance with the requirements of Subsection 
140.02; or   
   
ii. Where it has been previously demonstrated to and approved by the Department that a 
ge-omembrane in contact with sedimented gypsum placed in slurry form is equivalent or 
superior to a composite liner with twenty-four (24) inches of compacted phosphogypsum 
placed above the geomembrane.  
  
03.  Liner Systems Construction Quality Assurance/Quality Control. A quality 
assur-ance/quality control plan must be developed and carried out for the construction of 
composite liners.   
  
a.  This plan shall provide personnel with adequate information to achieve continuous 
compliance with the liner construction requirements and shall include project specifications and 
construction methods that use established engineering practices to construct a liner system 
and provide for quality control testing procedures and sampling frequencies. Sampling and 
testing shall be conducted in the field by trained personnel during construction and after 
construction completion. Such personnel shall be under the direction of an Idaho licensed 
professional engineer to assure the liner system will comply with the standards in Section 140. 
The engineer or his qualified designee shall be on-site as needed at all times during 
construction to monitor construction activities. Construction activities include the time during 
which the protective layer is installed over the geomembrane to en-sure that the placement 
techniques do not cause damage to the liner system materials. The quality assurance/quality 
control plan shall include all of the following:  
  
i.  Responsibility and authority of all organizations and key personnel involved in permitting, 
designing, constructing, and providing construction quality assurance of the phosphogypsum 
stack liner, phosphogypsum stack system liners, or component liners shall be described fully;  
  
ii.  Minimum qualifications of the engineer, his qualified designee(s) and supporting personnel 
shall be in the plan to demonstrate that they possess the training and experience necessary to 
fulfill their identified responsibilities;  
  
iii.  Procedures and tests that will be used to monitor the installation of the liner system 
components shall be described in detail;  
  
iv.  Description of sampling activities, sample size, sample locations, minimum frequency of 
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testing, acceptance and rejection criteria, and plans for implementing corrective measures that 
may be necessary; and  
  
v.  Description of reporting requirements for construction quality assurance/quality control 
activ-ities, including daily summary reports, observation data sheets, problem identification and 
corrective measures, and final documentation. The engineer shall provide all such documents 
in a final report to the operator.  
  
b.  A laboratory experienced in the testing of geomembranes, independent of the liner 
manufac-turer and installer, shall perform the required testing that must include, at a minimum, 
conformance testing for all geomembranes and testing of seam shear and peel strength for 
geomembranes.  
  
c. The engineer in charge of construction quality assurance shall provide to the Department a 
signed, sealed final report and record drawings detailing how the liner system has been 
installed in conformance with the plans and specifications set out in the construction quality 
assurance/quality control plan for the liner system and identifying any deviations.   
  
04.  Soil Layer Construction Quality Assurance/Quality Control. In addition to the 
require-ments of Subsections 140.02.b. and 140.02.c., the following requirements apply to 
construction of the soil component of liner systems. All required testing and analysis shall be 
performed in accordance with generally accepted engineering procedures, such as those 
promulgated by the ASTM. Parenthetic references to ASTM methods are intended as 
guidance only. The specific methods utilized are to be provided in the construction quality 
assurance/quality control plan.  
  
a.  The construction quality assurance/quality control plan shall include a section specifying 
performance criteria for the soil liner and providing quality control testing procedures and 
minimum sampling frequencies. In addition, the plan shall define the responsibilities of the 
parties that will be involved in soil liner construction, and shall present minimum qualifications 
of each party to fulfill his identified responsibilities.  
  
b.  Field and laboratory testing during soil liner construction shall be conducted by a qualified 
soil testing laboratory representing the operator. A qualified field technician representing the 
owner/operator shall provide full-time, on-site inspection during soil liner construction. The field 
technician shall work under the supervision of an engineer with experience in soil liner 
construction.  
  
c.  Prior to soil liner installation, an appropriate borrow source shall be located. Suitability of 
the soil liner construction materials from that source shall be determined in accordance with 
the following:  
  
i. If demonstrated field experience is available to document that a given borrow source can 
meet the requirements of the project specifications, then extensive laboratory testing of the 
borrow source will not be required. Additionally, the source of material shall be geologically 
similar to, and the methods of excavating and stockpiling the material shall be consistent with, 
those used on the prior projects. Furthermore, representative samples from the appropriate 
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thickness of the in-situ stratum or from stockpiles of the borrow material proposed for soil liner 
construction shall be submitted to an independent soil testing laboratory to document through 
index testing that the proposed material is consistent with the material used on prior successful 
projects. At a minimum, index testing shall consist of percent fines, Atterberg limits and 
moisture content determinations;  
  
ii. If demonstrated field experience as defined in Subsection 140.04.c.i. is not available or 
cannot be documented, then the following requirements shall be met:  
  
(1)  A field exploration and laboratory testing program shall be conducted by an independent 
soil testing laboratory to document the horizontal and vertical extent and the homogeneity of 
the soil strata proposed for use as liner material. A sufficient number of index tests from each 
potential borrow stratum shall be per-formed to quantify the variability of the borrow materials 
and to document that the proposed borrow material complies with project specifications. At a 
minimum, the index tests shall consist of percent fines, Atterberg limits and moisture content 
determinations;  
  
(2) Laboratory hydraulic conductivity tests shall be conducted on samples representative of the 
range in variability of the proposed borrow source (ASTM D-5084). For each such sample, test 
specimens shall be prepared and tested to cover the range of molding conditions (moisture 
content and dry density) required by project specifications. The hydraulic conductivity tests 
shall be conducted in triaxial type permeameters. The test specimens shall be consolidated 
under an isotropic consolidation stress no greater than ten (10) pounds per square inch and 
permeated with water under an adequate backpressure to achieve saturation of the test 
speci-mens. The inflow to and outflow from the specimens shall be monitored with time and 
the hydraulic conductivity calculated for each recorded flow increment. The test shall continue 
until steady state flow is achieved and relatively constant values of hydraulic conductivity are 
measured (ASTM D-5084); and   
  
(3) The borrow source shall only be considered suitable if the hydraulic conductivity of the 
mate-rial, as documented on laboratory test specimens, can be shown to meet the 
requirements of the project specifications at the confidence level identified in the quality 
assurance/quality control plan;  
  
iii.  Prior to full-scale soil liner installation, a field test section or test strip shall be constructed 
at the site above a prepared sub-base. The field test section or test strip will only be 
considered acceptable if the measured hydraulic conductivities of undisturbed samples from 
the field test section or test strip meet the requirements of the project specifications at the 
confidence level identified in the quality assurance/quality control plan. Field test sections or 
test strips shall be constructed in accordance with the following requirements:  
  
(1) The field test section or test strip shall be of sufficient size such that soil liner installation 
procedures can be duplicated within the field test section or test strip; and  
  
(2) The field test section or test strip shall be constructed using the same equipment for 
spreading, kneading and compaction and the same construction procedures (e.g., number of 
passes, moisture addition and homogenization, if needed) that are anticipated for use during 
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soil liner installation;  
  
iv.  At a minimum, the field test section or test strip shall be subject to the following field and 
la-boratory testing requirements at frequencies specified in the quality assurance/quality 
control plan:  
  
(1) Random samples of the soil liner construction material delivered to the site during test 
section or test strip installation shall be tested for moisture content (ASTM D-2216), percent 
fines (ASTM D-1140) and Atterberg limits (ASTM D-4318);  
  
(2) Field density and moisture determinations shall be performed on each lift of the compacted 
soil liner test section or test strip;  
  
(3) Upon completion of the field test section or test strip, the thickness of the lift shall be 
measured at random locations to check for thickness adequacy; and  
  
(4) Shelby tube or drive cylinder (ASTM D-2937) samples shall be obtained from each lift of 
the field test section or test strip for laboratory hydraulic conductivity testing. Laboratory 
hydraulic conductivity testing shall be conducted in triaxial type permeameters (ASTM 
D-5084). The test specimens shall be consolidated under an isotropic consolidation stress no 
greater than ten (10) pounds per square inch and permeated with water under an adequate 
backpressure to achieve saturation of the test specimens. The inflow to and outflow from the 
specimens shall be monitored with time and the hydraulic conductivity calculated for each 
recorded low increment. The test shall continue until steady state flow is achieved and 
relatively constant values of hydraulic conductivity are measured (ASTM D-5084).  
Alternatively, a sealed double-ring infiltration field test (ASTM D3385) may be used as an 
alternative to taking drive or Shelby tube samples; and  
  
v.   Full scale soil liner installation may begin only after completion of a successful soil liner 
field test section or test strip. Documentation of quality control testing shall be maintained and 
made available to the Department upon request, to document that the installed soil liner 
conforms to engineer-approved project specifications. The testing frequencies for quality 
control testing are specified within the approved quality assurance/quality control plan. 
Samples shall be obtained from random locations selected by an independent soil testing 
laboratory. If there are indications of a change in material properties, product quality or 
construction procedures during soil liner construction, additional tests shall be performed to 
determine compliance.  
  
d.  The following field tests shall be performed during liner system installation at a minimum 
test frequency specified in the approved quality assurance/quality control plan:  
  
i.  Density tests;  
  
ii.  Moisture content and field density determinations. The degree of compaction shall be 
checked using the one-point field proctor test or other appropriate test procedures; and  
  
iii.  Thickness measurements.    
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e.  The following laboratory tests shall be conducted during liner installation at a minimum test 
frequency specified in the approved quality assurance/quality control plan:   
  
i.  Percent fines (ASTM D-1140) of the liner construction material;  
  
ii. Atterberg limits determinations; and   
  
iii. Hydraulic conductivity testing of Shelby tube or drive cylinder (ASTM D-2937) samples of 
the compacted liner. Laboratory hydraulic conductivity tests shall be conducted in triaxial type 
permeameters (ASTM D-5084). The inflow to and outflow from the specimens shall be 
monitored with time and the hydraulic conductivity calculated for each recorded flow increment. 
The test shall continue until steady state flow is achieved and substantially constant values of 
hydraulic conductivity are measured.  
  
05. Leachate Control System Standards.  
  
a.  A perimeter underdrain system designed to stabilize the side slopes of the 
phosphogypsum stack shall be installed above the geomembrane liner.  
  
b. Perimeter drainage conveyances used in the leachate control system shall either consist of 
covered or uncovered ditches that are lined continuously with the phosphogypsum stack liner, 
or of chemically compatible leachate collection pipes. Covered ditches shall have maintenance 
manholes installed at appropriate intervals.  Piped systems shall have manholes or 
appropriate cleanout structures at appropriate intervals.   
c. All toe drain or leachate collection systems must be constructed within the lined system.  
  
d. Leachate control systems shall meet the liner system construction quality assurance/quality 
control requirements in Subsection 140.03 and if applicable, the soil layer construction quality 
assurance requirements in Subsection 140.04.  
  
06. Liquid Containment and Conveyance Systems  
  
a. Phosphogypsum stacks shall be constructed ontop of a Ccomposite liners or an approved 
alternative of equivalent hydraulic conductivity and durability. 
b. A composite liner or an approved alternative of equivalent hydraulic conductivity and 
durability shall be used for collection (decant) ponds. 
c.  Auxiliary holding ponds shall be designed with a synthetic liner or an approved alternative 
of equivalent hydraulic conductivity and durability. on all liquid containments and conveyances 
associated with phosphogypsum transport, cooling water, and return of process wastewater. 
Exceptions are pumped and gravity flow systems contained in pipes or alternative systems that 
provide an equivalent degree of protection as certified by an engineer.  
  
db. Conveyances associated with phosphogypsum transport, cooling water, and return of 
process wastewater shall be constructed with a liner or pipe.  Pump and piping systems 
associated with the transport of phosphogypsum or process wastewater and that cross surface 
waters of the state must be double contained with chemically compatible materials in a manner 
that assures that all materials under pumped flow are contained within a lined system in the 
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event of a leak or piping system failure.  
 
  c. Lined ponds that are part of the phosphogypsum stack system shall be seepage tested 
prior to use by an Idaho licensed professional engineer, an Idaho licensed professional 
geologist, or by individuals under the direct supervision of the engineer or geologist. The 
design and construction plan shall include a schedule for submittal of a procedure identifying 
site specific testing methods, equipment, and quality control processes for Department review 
and approval. The schedule will also identify submittal and review of a report presenting 
seepage test results.    
de.  Liquid containment and conveyance systems shall meet the applicable liner system 
construction quality assurance/quality control requirements in Subsubsection 140.03 and the 
soil layer construction quality assurance requirements in Subsection 140.04.   
  
141. -- 149.  (RESERVED)  
  
150.  CONSTRUCTION OF NEW PERIMETER DIKES.  
  
 01.  Design.  
  
 a. The general area desired for construction of a perimeter dike shall be carefully inspected 
by an engineer prior to selection of the exact location for the perimeter dike. Areas of uneven 
natural subsidence, sinkholes, pockets of organic matter, or other unstable soils shall be 
avoided unless special provisions are made for their mitigation.  
  
b.   The operator will develop a program of soil sampling and testing adequate to determine 
the characteristics of the foundation material that will support the proposed perimeter dike and 
of the material to be used for construction of the perimeter dike. Sampling shall include 
borings, test pits, or in-place samples from the associated exposed excavation face. All 
borings and/or test pit explorations shall be logged using a recognized engineering soil 
classification system with location and depths of all samples recorded on the log. Tests to 
determine in-place densities, shear-strength, and permeabilities of the foundation and 
embankment soils shall be performed. Tests on foundation soils shall be performed either on 
undisturbed samples or on the in-place soil. Tests on embankment soils shall be performed on 
samples remolded to the densities and moisture contents to be used in construction.   
  
c.  The crest on the top of the perimeter dike shall be graded toward the inside slope or the 
outside slope. If the perimeter dike exceeds ten (10) feet in height and crest run-off is directed 
toward the outside slope, run-off controls shall be used to protect the outside slope against 
erosion.  Both inside and outside slopes shall be no steeper than as determined in Subsection 
150.01.e.  Seepage control shall be provided by means of a liner constructed in accordance 
with Section 140 placed on the inside slope of the perimeter dike and suitably con-nected to 
the remainder of the liner system.  
  
 d.  The freeboard of an above-grade perimeter dike shall not be less than five (5) feet unless 
a freeboard of less than five (5) feet is justified based on results of seepage and stability 
analyses and wave run-up analyses. The use of less than five (5) feet must be approved by 
the Department. In no event shall the freeboard of an above-grade perimeter dike be less than 
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three (3) feet.   
  
  e.  Slope Stability and Design Factors of Safety of Perimeter Dikes.   
  
i.  A stability analysis shall be performed.  A seepage or flow net analysis shall be made, 
when applicable, for use in the stability analysis.  The stability analysis shall consider the 
minimum fluid level as well as the fluid level at the freeboard on the upstream slope of the 
perimeter dike and possible fluctuations of the tail water level.  
  
ii.  The engineer shall use the following minimum safety factors for perimeter dikes: 1.75 for 
horizontal shear at base of fill; 1.5 for horizontal shear within the fill due to seepage through 
the outer face; 1.5 for horizontal shear or circular arc failure through the foundation soils; 1.5 
for protection against shear failure of any circular arc in either inside or outside slope.  In 
determining design safety factors, water pressure distribution must be addressed. The review 
shall include a seismic stability analysis.  
  
02.  Site Preparation. In accordance with specifications provided by the engineer, ground 
that will become the foundation of perimeter dikes shall be stripped of vegetation and organic 
detritus or residue, including muck, mud, slimes, or other material which would flow or undergo 
excessive consolidation under heavy loading. All earth foundation surfaces on which fill is to be 
placed shall be scarified, or moistened and com-pacted, prior to spreading of first course of fill 
material, and the perimeter dike base shall be well drained during construction except when 
placing hydraulic fill.  
  
03.  Material to be Used. Material used for perimeter dikes shall be free of extraneous matter 
that could affect the compactibility, density, hydraulic conductivity, or shear strength of the 
finished perimeter dike (e.g., stumps, vegetation, trees, and debris).  Tailings may be used for 
perimeter dike fill when such a completed perimeter dike will meet all requirements for 
perimeter dikes.   
  
04.  Process Wastewater Control Design.   
  
a. Conveyance ditches, pumps, pipes, and hydraulic structures located within a 
phosphogypsum stack system shall have adequate capacity:  
  
i. To circulate the process wastewater stream(s); and   
  
ii. To contain or transfer, while maintaining at the same time the freeboard of the perimeter 
dike, run-off from the process watershed upstream of the water control structures resulting 
from the greater of either:  
  
(1) A storm event generating a twenty-five (25) year rainfall event in twenty-four (24) hours; or   
  
(2) A combined peak precipitation and snow-melt event over a twenty-four (24) hour period 
using snowfall, precipitation, and other meteorological data from the historical record.   
  
b. If provisions are made to contain all or part of the storm surge resulting from such event 
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within the phosphogypsum stack system upstream from the conveyance system or water 
control structures, then the transfer capacity of the ditches, pumps, pipes, and related 
structures may be reduced accordingly.  
  
 05.  Methods of Construction.  
  
 a.  Each new perimeter dike shall be constructed to meet or exceed the minimum safety 
requirements of this Section and the specifications and design for that perimeter dike.  
Appropriate earthmoving equipment shall be used to place materials in perimeter dike 
construction.  The soil shall be compacted and density tests shall be performed to ensure that 
the designed densities are obtained. The engineer’s qualified designee shall be present on the 
site during construction of the perimeter dike and liner and during construction and installation 
of spillways and penetrations through the perimeter dike or liner. The Department shall be 
notified of the date on which construction of a new perimeter dike will begin.  
  
b.  Areas around any water level control structure pipe, any other conduit, or any surface of 
dis-continuity between materials within the mass of the perimeter dike shall be carefully 
inspected and action taken to avoid potential concentration of seepages and to ensure that 
soils under and around a culvert are uniformly compacted and are in continuous contact with 
the external culvert surface.  All penetrations through the liner on the upstream slope of the 
perimeter dike shall be made using water tight joints or connections and shall be capable of 
maintaining their integrity under all in-use conditions.  All pipes and joints in pipes or conduits 
extending through a perimeter dike shall be made leak-proof and shall be constructed of 
materials suitable for the fluids carried and the load imposed.  In order to avoid leaks 
associated with differential settlement, conduits through perimeter dikes shall not be rigidly 
supported by piles or piers.  Backfill around conduits shall be of a density that is equal to or 
greater than those of the surrounding embankment. Particular attention shall be devoted to the 
lower third of the conduit.  
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151. -- 159.  (RESERVED)  
  
160.  GROUNDWATER MONITORING PLAN.  
  
 01.  Groundwater Monitoring Plan Submittal. The operator is encouraged to submit the 
groundwater monitoring plan to the Department for review and comment during the initial 
stages of site char-acterization. The groundwater monitoring plan shall bear the imprint of an 
Idaho licensed professional engineer’s seal that is both dated and signed by the engineer or 
signed and dated by a professional geologist.   
  
02.  Groundwater Monitoring Plan Components. The required components of the 
groundwater monitoring plan may vary based on site-specifics conditions and can include but 
are not limited to:  
  
a.  Description of existing groundwater conditions (including the quantity, quality, and 
direction(s) of groundwater flow underlying the phosphogypsum stack) prior to construction.  
The operator is encouraged to utilize a statistically based process for establishing background 
groundwater quality consistent with the Department’s Statistical Guidance for Determining 
Background Groundwater Quality and Degradation available at www.deq.idaho.gov;  
b.  Establish water quality assessment and compliance criteria and any identify any other 
param-eters to be monitored;  
c.  The monitoring plan shall be designed to detect statistically significant degradation of the 
underlying aquifer(s) and/or any interconnected surface waters from the operation of the 
phosphogypsum stack(s);   
 d.  Identify the locations of the proposed monitoring and/or existing monitoring wells that will 
be used to establish background and determine compliancemonitor groundwater quality. The 
plan also will include proposed drilling and well construction details, and development 
procedures for any new wells that will be installed;  
  
e. Identify the frequency with which monitoring will be conducted; and   
 f. Water sampling procedures and analytical methods including a quality assurance/quality 
control plan and sampling for data collection and analysis and any verification and/or 
confirmation sampling that will be necessary.   
     
 03.  Reporting Requirements.   
a. On a quarterly basis, or other frequency directed by the Department, agreed to with the 
operator, the operator shall submit reports to the Department on all monitoring wells that 
include the following:   
i. Monitoring well location, the collection methods, and testing methods of samples;  
ii. The type, number, concentration and analyses of constituents or parameters;  
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iii.  Groundwater monitoring data displayed in graphic form for analyzing trends in water 
quality;  
iv.  Groundwater quality and water level data will be submitted in tabular as well as graphical 
form as concentrations of key contaminants of concern or elevations versus time.  An analysis 
of the data is not needed to support the quarterly reports. s but explanations should be 
provided to that describe dDeviations from normal sampling, laboratory, or quality 
assurance/quality control procedures that may be affecting the data will be described;  
v. A summary of any data collected from monitoring devices installed on or within the 
phos-phogypsum stack to measure drainout (such as nested piezometers), detect significant 
leakage through the liner (such as horizontal vibrating-wire piezometers installed beneath the 
liner), or consolidation (such as settlement plates);  
vi. If the facility operates a groundwater collection/containment system with or without 
ground-water treatment, to hydraulically control degraded groundwater, the quarterly reports 
shall include a summary of operating performance of the extraction wells, including the 
percentage of time online and average extraction rates during the reporting period; and  
vii. If treatment of extracted water is performed, the quarterly reports shall summarize the 
effec-tiveness of contaminant removal during the reporting period.  
b.  On an annual basis, the operator shall submit a report to the Department that includes a 
summary of all data collected to date with an emphasis on the past year of operations. The 
annual report shall include the following:  
i. Data trends and interpretations regarding groundwater quality and flow;   
ii. Supporting mathematical and statistical calculations;  
iii.  Identification of any statistically significant groundwater degradation;   
iv. Discussion of contaminant transport;  
v. Description and summary of the effectiveness of any mitigation measures undertaken or 
planned to address adverse impacts to water quality; and  
vi. Discussion of whether compliance criteria have been met.  If compliance criteria have not 
been met, the report shall present and discuss progress made toward meeting the required 
compliance criteria.  
c.  The annual report and quarterly submittals shall be provided as hard copy and in electronic 
format.  The data shall be submitted in electronic format accompanying the quarterly and 
annual reports.  The required contents, format, and submittal schedules for the quarterly and 
annual reports will be described in the approved groundwater monitoring plan.  The 
groundwater monitoring plan will also contain a schedule for submittal of any additional 
required plan deliverables such as a report establishing background conditions, or a monitoring 
well installation plan and report.  
04.  Department Notification. When requested by the Department, the operator must notify 
the Department at least thirty (30) days prior to the next scheduled sampling event so that a 
representative may be present to overserve sampling and/or obtain split samples.   
161. – 169. (RESERVED)  
     
170. DESIGN AND CONSTRUCTION PLAN REVIEW.  
  
 01.  Receipt of the Design and Construction Plan. Upon receipt of a design and 
construction plan submitted by an operator, the Department will have ninety (90) days to 
review the plan.   
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 02.  Plan Approval. Upon determination by the Department that a design and construction 
plan submitted by an operator meets the requirements of Sections 100 through 160, the 
Department will deliver to the operator, in writing, a notice of approval of such plan. Thereafter, 
said plan shall govern and determine the nature and extent of the obligations of the operator 
for compliance with Sections 39-176A through 39-176F, Idaho Code, with respect to the 
phosphogypsum stack system for which the plan was submitted.   
 03.  Plan Rejection. If the Department determines that a design and construction plan fails 
to fulfill the requirements of Sections 100 through 160, it shall deliver to the operator, in writing, 
a notice of rejection of the plan and explain the basis for rejection.   
 a. Upon receipt of the notice of rejection, the operator may submit amended plans within 
forty-five (45) days.   
  
 b. The Department will have ninety (90) days to review an amended plan. Upon further 
determination by the Department that the amended plan does not fulfill the provisions of 
Sections 100 through 160, it will deliver to the operator, in writing, a notice of rejection of the 
amended plan.  
   
 04.  Time Periods. The time periods in this section may be adjusted if agreed to by both the 
Department and the operator.   
 
05.  Deviations from design and construction plan. The Design and Construction Plan 
submitted to the Department shall contain a notification process for deviations from the 
Approved Design and Construction Plan. 
 
  
171. -- 179.  (RESERVED)   
180.  COST RECOVERY.   
Prior to submittal of the construction and design plan the operator shall pay a fee (Table ___) 
to the enter into an agreement with the Department for actual costs incurred for the review and 
approval of plans and associated documents.   
  
181. -- 189.  (RESERVED)  
  
190. CONSTRUCTION REPORT AND FINAL INSPECTION.  
  
 01.  Monthly Construction Report. A monthly construction report will be provided to the 
Department within ten (10) working days of the end of each month for which construction 
activities are performed. The monthly construction report will include a narrative of work 
performed during that period along with tables summarizing the various samples collected, 
indicating sample ID's and dates collected.  
  
 02. Final Inspection. Upon completion of construction, the operator’s engineer shall conduct 
a final inspection.  The operator shall notify the Department at least five (5) business days in 
advance of the final inspection so that the Department staff can attend the final inspection if 
desired.  Upon successful completion of the final inspection, a “notice of substantial 
completion” letter will be provided to the Department indicating that the lined phosphogypsum 
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stack cell(s) is/are ready to receive process water and phosphogypsum and/or that the lined 
ponds are ready to put into service and receive operational fluids.   
 013.  Construction Completion Report. A construction completion report shall be 
submitted to the Department within ninety (90) days of completion of construction activities. 
Construction is considered complete at the issuance of the notice of substantial completion 
letter. The report shall include final record drawings and conformation of construction to the 
approved design and construction plan, including construction quality control plans for 
phosphogypsum stack components.  
  
191. -- 199.  (RESERVED)  
  
200. DEVIATIONS FROM APPROVED DESIGN AND CONSTRUCTION PLAN 
SPECIFICATIONS.  
  
 01.  Deviations from design and construction plan. Any deviations from design 
specifications that are outside a given range or differ from specifications in the approved 
design and construction plan will be communicated in writing to the Department.   
   
 02.  Timeline. The Department will provide a determination on whether the proposed 
deviation is minor and will endeavor to provide that determination within one business day. 
Work may proceed during the determination.  
   
 a.  If the Department determines that the proposed deviation is minor, work will be allowed to 
continue and the operator will document the deviation in the monthly construction report.   
  
 b. If the Department determines that the proposed deviation is not minor, this may cause a 
work-stop on that item of construction pending resolution of the deviation. In that event, all 
parties will work expeditiously to resolve the issues, which may include review and approval of 
a formal modification of the approved design and construction plan.   
  
201. -- 999.  (RESERVED)  
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General Comments

• IMA has significant concerns with this 

proposed rule.

• We believe that the rule goes beyond what was 

intended by Senate Bill 1220.

– Review of committee meeting minutes from  both 

the House and Senate show conclusively that there 

were conflicts between DEQ, the municipalities and 

the consulting engineers retained by the 

municipalities over DEQ review of such projects.



General Comments 

(continued)

• The purpose of this bill was to address:

– Review of plans and specifications for new 

sewage works and public water supply 

systems.

– Establishment of a committee to help set 

design standards for a number of 

wastewater and drinking water systems, 

most of which are public systems.



General Comments

• The proposed rule has tremendous 

impacts on industry.

• We believe that significant portions of the 

rule need to be removed.



Specific Issues

1.  Since DEQ has made 
changes in the rules as 
they relate to industrial 
sources, the committee 
of professional 
engineers appointed by 
the Director  does not 
fulfill what the “statute” 
required:

– The folks on the 
committee are not those 
who are regularly 
engaged in the design of 
industrial facilities. 

Section 2:  Key language -
licensed professional 
engineers who ARE 
REGULARLY 
ENGAGED IN THE 
DESIGN OF THE 
FACILITIES 
REGULATED BY 
SECTION 39-118(1).



Specific Issues

2. The regulation blurs the distinction 
between industrial and municipal 
treatment systems.

– There is no reason for industry to be 
required to submit Comprehensive Facility 
Plans and Engineering Reports for sewer 
systems.

– It is not clear that Standards incorporated 
by reference or reference material are 
appropriate for industrial operations.



Specific Issues

3. DEQ creates design standards that 

apply retroactively for lagoons and 

ponds.

– This is totally unfair and unduly 

burdensome on the regulated community.

– There is no environmental need for this – if 

an existing lagoon is causing a problem, 

then there are existing regulations to deal 

with this matter.



Specific Issues

4. The “universe” of what is covered by the 
design standard for lagoons keeps 
expanding.

– The version before the Board contains a new one 
– tailings ponds.

– It is not clear that tailings ponds are wastewater 
systems.

– Often, tailings ponds are already regulated by 
various agencies.

– It is not clear that the methodology to determine 
seepage rate would work on tailings ponds, which 
are often quite large (several hundredes of acres).



Changes Needed

• Modifications to 004 and 007 that such 

standards may not apply to industrial sources.

• Changes in definitions found in 010 to further 

clarify distinctions between industrial and 

municipal treatment systems.

• Exemption of industry from 410.

• Deletion of 493, design standards for 

wastewater lagoons.
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DEQ Staff Present (continued) 
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 All attachments referenced in these minutes are permanent attachments to the minutes on file 
at the Idaho Department of Environmental Quality.  To obtain a copy, contact the Board 
assistant at (208) 373-0465. 

 
PUBLIC COMMENT PERIOD 
 
No comments were received. 
 
AGENDA ITEM NO. 1: ADOPTION OF BOARD MINUTES 
 

a. October 12, 2005 Meeting 
b. Review of Action Items 

 
Consideration of this agenda item was rescheduled to November 17. 
 

AGENDA ITEM NO. 2: DIRECTOR’S REPORT 
 
Director Toni Hardesty updated the Board on a number of items including: 
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• Budget issues – DEQ continues to struggle with the increased workload due to growth in 
the state and decreasing federal dollars.  The Department is considering using fees to help 
with expenses.  A recent survey of all 50 states found the typical budget is made up of 
17% general funds, 32% federal funds, and 51% fees.  In comparison, Idaho’s budgets 
receive only 7% in fees.  Any fees that are imposed or increased will go through 
negotiated rulemaking and will be brought before the Board. 

•  DEQ has requested approval from the Governor for several new positions to be funded 
by the general fund; two in Air Quality permitting and two in Water Quality permitting 
for plan and specification review.  Additional funds were requested to fill vacant 
positions that were frozen due to the budget shortfall. 

• DEQ is investigating a new process for notifying the public when rules are out for public 
comment.   There is currently no formal process; staff attempt to notify all known 
interested parties.  An electronic process is being considered that would allow individuals 
to sign up on the DEQ Web site and identify any areas of interest.  They will then 
automatically receive notification when any rule in that category goes out for public 
comment. 

• The Governor has appointed the members of the Treasure Valley Clean Air Council.  The 
Council will develop an air quality plan for presentation in April 2006.  DEQ will work 
closely with the Council. 

 
Director Hardesty discussed a list of issues she has been tracking that the Board expressed 
interest in or requested training on including briefings on tribal law issues, natural 
background determinations, how significant degradation is determined, and the role of the 
Board and opportunities for involvement.  Chairman MacMillan asked for a briefing on 
mercury toxicity and other issues involving the Clean Air Mercury Rule that will come 
before the Board.  Marti Calabretta asked if the Board could also receive a briefing of how 
courts are considering the cumulative effects of problems and how that might be affecting 
DEQ.   Don Chisholm asked if there was data on what other states are charging for fees 
compared to Idaho.  Director Hardesty confirmed such information and comparisons were 
available.  She will present the information to the Board at a future meeting.  
 
Ms. Calabretta commended the Department for the “No Idle Zone” program of public 
outreach and education to reduce vehicle exhaust in school zones.  She said the radio ads 
were well done and strongly supported DEQ’s involvement in such programs that educate the 
public and focus on young people. 
  

AGENDA ITEM NO. 3:  RULES FOR ORE PROCESSING BY CYANIDATION, DOCKET 
 NO. 58-0113-0501 (PENDING RULE) (RESPONSE TO SENATE BILL 

1169) 
 
AGENDA ITEM NO. 4:  RULES FOR ORE PROCESSING BY CYANIDATION, DOCKET 

 NO. 58-0113-0502 (PENDING RULE) (ICLS PETITION FOR 
RULEMAKING AND CLARIFICATION OF THE PERMITTING AND 
OPERATING PROCESS) 

 
Bruce Schuld, Mine Project Coordinator, stated Agenda Items 3 and 4 would be presented 
together because they tie in together both procedurally and historically.   Docket No. 58-0113-
0501 was initiated under direction of Senate Bill 1169, adopted by the 2005 Idaho Legislature to 
revise the Surface Mining Act with respect to bonding, closure plans, and time frames for 
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rejecting or approving permits for ore processing facilities using cyanide.  The bill transferred 
the responsibility for bonding to the Idaho Department of Lands (IDL) and directed DEQ and 
IDL to promulgate temporary rules implementing the provisions of the legislation by August 1, 
2005.   
 
Docket No. 58-0113-0502 was initiated by DEQ for the purpose of making revisions to the Rules 
for Ore Processing by Cyanidation in response to the Idaho Conservation League’s (ICL) 
Petition for Initiation of Rulemaking filed with the Board in February 2005.  This docket 
addresses an increase in fees for the permitting process as well as some other changes deemed 
necessary to assure consistency with state and federal law and the efficient operation of a system 
for permitting ore processing by cyanidation. 
 
DEQ conducted extensive public outreach for these rulemakings, holding 13 public meetings 
around the state to inform the public and elicit participation in the negotiated rulemaking.  The 
negotiated rulemaking meetings were well attended by the mining community, environmental 
groups, the cities and counties, and a citizen at large.  The IDL rule package was adopted by the 
Lands Board yesterday and it will go to the 2006 Idaho Legislature for approval. 
 
Mr. Schuld explained the changes proposed in the rules in detail and reviewed the public 
comments received and changes made to the rules as a result of the comments.   
 
Roger Furner, a private citizen who attended all the negotiated rulemaking meetings, testified 
regarding both dockets.  Mr. Furner complimented DEQ and IDL staff on their efforts.  He 
became interested in the rulemaking after reading a newspaper article on the process.  During the 
meetings, he learned that cyanide itself is not a terribly dangerous element when used in the 
mining process, but it has to be treated with respect.  He was more concerned about the potential 
of polluting the water and air from things such as arsenic and other chemicals.  Mr. Furner stated, 
as a taxpayer, he was very concerned that large mining companies can come in and take great 
wealth from the public lands and pay a very negligible amount for that wealth.  He felt the fees 
should be higher.  He stated he understood DEQ’s position in setting the fees as they did because 
the mining companies can go to the legislature and the legislature can come back and get down 
on DEQ.  It is a circle, that as a citizen, he felt looked bad.  He congratulated the Board for 
supporting DEQ staff. 
 

 MOTION:  Craig Harlen moved the Board adopt the Rules for Ore Processing by Cyanidation 
as presented in the final proposal under Docket No. 58-0113-0501. 
SECOND: Dr. Joan Cloonan 
VOICE VOTE:   Motion carried by unanimous vote. 

 
 MOTION:  Dr. Joan Cloonan moved the Board adopt the Rules for Ore Processing by 

Cyanidation as presented in the final proposal under Docket No. 58-0113-0502. 
SECOND: Marguerite McLaughlin 
VOICE VOTE:   Motion carried by unanimous vote. 



 
IDAHO BOARD OF ENVIRONMENTAL QUALITY 
NOVEMBER 16 & 17, 2005 MINUTES - PAGE 5 

 
AGENDA ITEM NO. 5: WATER QUALITY STANDARDS AND WASTEWATER TREATMENT 

REQUIREMENTS, DOCKET NO. 58-0102-0503 (PENDING RULE) 
(UPDATE IDAHO TOXICS CRITERIA) 

 
Barry Burnell, Administrator, Water Quality Division, stated the purpose of this rulemaking was 
to bring Idaho’s toxics criteria up to date with current science and recommendations of the EPA.  
The rule will revise the human health criteria in Section 210 to account for revised fish 
consumption rates and newer information on health effects, and to adopt an Idaho specific 
cadmium aquatic life criterion based on recalculation using additional, more recent toxicity data. 
 
Don Essig, Water Quality Standards Manager, explained the proposed rule in detail and 
discussed the negotiated rulemaking process.  An entire meeting was devoted to discussions 
about the proposed arsenic change.  At the end of the meeting, it was decided to withdraw the 
proposed change to the arsenic criteria from the rule.  DEQ will still need to address the issue. 
 
Mr. Essig briefly discussed the three sets of comments received on the rule.  The City of Boise 
and the Association of Idaho Cities were in favor of the rule and supported the decision to 
withdraw arsenic.  The Idaho Conservation League (ICL) and the EPA commented in favor of 
the criteria being adopted in the rule; however they were critical of DEQ’s decision to withdraw 
arsenic and the lack of action on the current cap on hardness for certain metals.  A great deal of 
data was prepared by the USGS proposing an Idaho specific cadmium criteria.  The data shows 
toxicity in cadmium extends below Idaho’s current hardness cap.  DEQ’s response to this issue 
was to agree to take the matter up in a special rulemaking in the spring of 2006. 
 
The revisions included in this proposed rule are not broader in scope, nor more stringent than 
federal regulations, and do not regulate an activity not regulated by the federal government. 
 
Dr. Joan Cloonan asked for clarification that EPA would have final approval on the rule.  Mr. 
Essig confirmed EPA would have to approve the rule before it would become effective for Clean 
Water Act purposes.  Should they disapprove the rule, they would give DEQ 180 days to rectify 
the rule.  If the rule is not rectified to their approval in that timeline, EPA would then promulgate 
a federal rule.  
 
Chairman MacMillan asked if EPA was considering changing or expanding the way it looks at 
dioxins to a toxic equivalent basis.  Mr. Essig was not aware of any change but said EPA’s 
methodology for deriving human health criteria does talk about the concept of toxics equivalency 
factors and encourages their use.   
 
Don Chisholm asked how the fish consumption rate was determined.  Mr. Essig replied the rate 
was set by a Department of Agriculture nationwide survey.  EPA encourages, and Idaho would 
like to have, state-specific information on fish consumption.  It is well known there are sub-
populations in Idaho that are at greater risk and greater exposure because they consume much 
more fish than the national rate.  Mr. Chisholm asked if the tribes were working on this issue.  
Mr. Essig stated the Nez Perce Tribe has been involved in the matter through the Columbia River 
Intertribal Fish Council, which received an EPA grant to study the matter.  The four tribes who 
are members of the Council surveyed their members and found fish tissue consumption rates 
much higher than the national average, upwards of 350 grams per day.  This matter is also an 
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issue of concern in Oregon, where they also recently proposed new toxic criteria update.  The 
Umatilla Tribe raised objections, and EPA and the Tribe are now trying to resolve the matter. 
 
Marti Calabretta noted the tribes are not usually involved in rulemaking efforts in Idaho, and 
questioned whether there should be specific efforts to involve the tribes in the rulemaking early 
on to avoid such problems. 
 
Marti Calabretta commented the USGS study was excellent and very helpful.  She asked if the 
study was done for other states for cadmium, how the study was funded, and if there were plans 
to involve USGS in future efforts regarding the hardness or arsenic issues.  Mr. Essig stated the 
study was funded with DEQ dollars.  Normally, USGS will match funding dollars, but because 
they felt the nature of this work did not fit into their mission and the monies they had available, 
they did not contribute.   DEQ would very much like to have USGS involved in the hardness 
discussions.  Chris Mebane, USGS, is recognized as an expert in the toxicological affects, 
particularly of metals on aquatic life.  USGS has not been involved in such studies in other 
states. 
 

 MOTION:  Don Chisholm moved the Board adopt the Water Quality Standards and 
Wastewater Treatment Requirements, as presented in the final proposal  under Docket No. 
58-0102-0503, with the temporary rules becoming effective December 7, 2005. 
SECOND: Craig Harlen 
VOICE VOTE:     Motion carried by unanimous voice vote.   

 
AGENDA ITEM NO. 6: WASTEWATER RULES, DOCKET NO. 58-0116-0501 (PENDING 

RULE) (NEW RULE CHAPTER, INCLUDES RESPONSE TO SENATE BILL 
1220) 

 
Barry Burnell explained the 2005 Idaho Legislature enacted Senate Bill 1220 requiring DEQ to 
establish facility and design standards.  This rulemaking creates a new rule chapter in response to 
SB1220.   It also directed DEQ to create a panel of licensed professional engineers to assist DEQ 
in the development of facility and design standards.  With the passage of SB1220 and the 
exclusion of extensions for public water systems and sanitary sewer from the design review 
responsibility of DEQ, it was important for DEQ to develop rules that address extension projects. 
 
This rulemaking addresses the following: 

• Certain wastewater treatment requirements and definitions have been copied from 
IDAPA 58.01.02, “Water Quality Standards and Wastewater Treatment Requirements,” 
and revised as necessary. 

• Creates standards for design of wastewater collection system line extensions. 
• Extends wastewater land application operator compliance deadline by 12 months or until 

April 15, 2007 to allow sufficient time for land application operators to be come licensed. 
• Clarifies operator licensure requirements for large soil absorption systems with multiple 

owners. 
• Clarifies operator licensure requirements for Class A effluent distribution systems. 
• Adds necessary definitions. 
• Adds the standard rule sections necessary for conformance with IDAPA 44.01.01, “Rules 

of the Administrative Rules Coordinator.” 
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Mark Mason, Wastewater Engineer Program Lead, presented five proposed changes to the final 
proposed rules that came about as a result of public comment.  He outlined the negotiated 
rulemaking effort conducted by DEQ and the panel of licensed engineers.  The effort was well 
publicized and well attended by the regulated community. 
 
The additional changes in response to comments were: 

1) Add the word “public” just preceding the word wastewater in Section 203 Public 
Wastewater System Operator Licensure Requirements, and 203.07 and 203.08 

2) Section 400.b. delete the following from the first sentence:  “Plans developed for routine 
maintenance or equipment or replacement activities or plans for sanitary sewer 
extensions, when such facilities will be owned and operated by a city, county, quasi-
municipal corporation or regulated public utility, shall not require preconstruction 
approval by the Department, provided that such plans and specifications are reviewed 
and approved by a qualified Idaho licensed professional engineer, who was not involved 
in the preparation of the plans and specifications being reviewed, to verify compliance 
with the requirements of these rules prior to initiation of construction.”  

3) Page 11, Section 410.01, line 5, to add the following sentence: Comprehensive facility 
plans are not required for minor or routine collection systems.  Nick Purdy asked if 
“minor or routine collection systems” was defined.  Mr. Mason stated the definition will 
be added along with some others, during phase two of the rulemaking. 

4) Page 13, Section 430.02.k.iv.  Materials.  Wastewater pipelines entering or crossing 
surface water bodies shall be constructed of ductile iron pipe water transmission pressure 
rated pipe with restrained joints conforming to Section 400 of the Idaho Standards for 
Public Works Construction or other suitable pipe with restrained joints; otherwise they 
shall be constructed so they will  capable of being installed to remain watertight and free 
from changes in alignment or grade.  Material used to back-fill the trench shall be 
concrete slurry, stone, coarse aggregate, washed gravel, or other materials which will not 
readily erode, cause siltation, damage pipe during placement, or corrode the pipe.  

5) Page 14, Section 493 Facility and Design standards for Wastewater Systems – 
Wastewater Lagoons.  Strike the entire section.  There have been a number of comments 
regarding this section.  While DEQ believes it is appropriate this section be in the rules, 
they recognize the need to negotiate the section further.  DEQ requested the section be 
stricken from the rule being presented, with the understanding the issue of wastewater 
lagoons will be added to the negotiated rulemaking discussions in phase two. 

 
Don Chisholm was opposed to change 2) because the review process is a separate process from 
the design process.  He believed the word “reviewed” in the statute implied that a separate 
person, and not the original drafter, would review and approve the documents.  Barry Burnell 
agreed with Mr. Chisholm’s comment.  He explained the issue driving the proposed change is a 
determination by the Professional Engineering Board of Idaho regarding conflict of interest.  
This has caused concern among the cities.  Mr. Burnell believed it has also caused an 
interpretation of Senate Bill 1220 that is different from the spirit and intentions of the bill as it 
was negotiated.  DEQ negotiated the bill with the concept that a second set of eyes, a qualified 
professional engineer, would be reviewing the projects instead of DEQ.  DEQ is fully supportive 
of that concept.  Mr. Burnell will request reconsideration from the Professional Engineering 
Board on November 18, 2005 on its determination of conflict of interest.  There have been some 
discussions with the chairman of the P.E. Board, and he seems to be somewhat receptive to 
DEQ’s ideas of ways to avoid conflict of interest issues with the cities. 
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Mr. Burnell stated it is DEQ’s intent to discuss this issue again in the second phase of the 
negotiated rulemaking for the facility design standards.  He asked the Board to strike the issue 
from the rule being considered today with the understanding that DEQ will be negotiating this 
concept in the second phase of the negotiations.  Director Hardesty pointed out that a decision 
will also be available at that time on the P.E. Board’s reconsideration of the conflict of interest 
issue. 
 
Don Chisholm stressed the Board’s duty to protect the public health and questioned whether the 
P.E. Board should be directing the actions of the Board of Environmental Quality.  He believed 
the Board had a duty to the public to provide a level of protection that was not based on the P.E. 
Board’s view of conflict of interest, which might be affected by economic interest. 
 
Mark Mason stated this is phase one, year one, of a two-phase rulemaking.  DEQ intends to 
submit phase one to the upcoming legislative session, and phase two the following year.  The 
phase two negotiated rulemaking will begin with the first meeting on December 15, 2005 at 
DEQ.  A second meeting is scheduled for January 17.  Barry Burnell stated the phase two 
negotiations would contain many aspects of treatment that are part of the Ten States Standards.  
The DEQ strategy for developing the facility and design standards was for phase one to set up 
the rule, put the structure in place, and include the extensions and aspects of extensions that are 
important for those currently doing extension reviews.  Lagoons were originally included in 
phase one because of a policy of requiring seepage testing as part of the Wastewater Land 
Application Program.  Due to the number of concerns expressed about that portion of the rule, 
DEQ is now asking to have this section struck from the current proposed rule so the issue can be 
negotiated further. 
 
Craig Harlen asked if there was a definition of wastewater lagoon.  Mark Mason responded the 
term was defined in the first paragraph of Section 493 as “. . . municipal and industrial lagoons, 
discharging and non-discharging lagoons, treatment lagoons, storage lagoons, tailings ponds, and 
any other lagoons that if leaking, have the potential to degrade waters of the state.  These rules 
do not apply to single-family dwellings utilizing a single lagoon, two (2) cell infiltrative system, 
those animal waste lagoons excluded from review under Section 39-118, Idaho Code, or storm 
water ponds.”  Mr. Harlen confirmed this would include evaporation ponds, slurry ponds, and 
tailings ponds involved in all processes in the state irregardless of whether it was wastewater 
treatment, sewage treatment—any wastewater that is capable of impacting the background water 
quality.  Mr. Mason confirmed this understanding and pointed out the term wastewater is defined 
as other than just sewage. 
 
Marti Calabretta asked if it would address the concerns to just omit tailings ponds and let the rest 
of the section go forward.  She asked what concerns were expressed about seepage testing 
requirements and how they were expected to be addressed in future negotiations.  Barry Burnell 
stated DEQ supports the section, but feels further discussion is needed with the stakeholders to 
gain support. 
 
Paula Wilson pointed out two minor housekeeping corrections to Section 600.02 
 
Mark Mason briefly discussed the stringency issue, noting the federal government does not 
regulate the items in these rules, but does have guidance on a number of the issues. 
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Nick Purdy asked how DEQ intended to respond to the concerns expressed in the written 
testimony submitted by Steve West, Centra Consulting (Attachment 1).  Barry Burnell noted he 
had just received the written testimony, and had only briefly reviewed the document.  He 
believed the question presented was whether or not Idaho Code § 39-118 has applicability to 
private industry.  He thought the DEQ proposal to strike Section 493 would address the majority 
of concerns expressed in Mr. West’s testimony.  Section 39-118 has been applied to industry 
before.  Procedurally, there are some questions raised on whether or not DEQ should have used 
legislative format (with underline and strikeout) in presentation of the rule.  It is up to DEQ to 
choose whether or not to use that format; they are not required to by code.  Since this is a new 
rule, DEQ chose not to use legislative format.  There are some deletions that were brought over 
from the Water Quality Standards and Wastewater Treatment Requirements that primarily deal 
with the NPDES Program.  They were deleted from this rule because DEQ does not yet have 
authority to implement the NPDES Program.   
 
In response to Mr. West’s allegation that the rule was prepared without input from the private 
industry sector, Mr. Burnell stated comments were received from Hecla and IACI.  Negotiated 
rulemaking meetings were held and private engineering firms representing both cities and 
industry attended the meetings and were on the panel.  Mr. Burnell reiterated DEQ’s belief that 
the changes proposed in this meeting would address the concerns expressed in Mr. West’s 
testimony. 
 
Dennis Stevenson, Administrative Rules Coordinator, explained that legislative format cannot be 
used when new rule chapters are written.  If DEQ had chosen to use legislative format, all of the 
text would have been underlined, and that simply would not make sense.  Doug Conde said to 
help understand what was deleted from the portions of text that were moved over from the Water 
Quality Standards, you should look at those rules and it clearly shows what was struck.  It was 
clearly explained in the public notice that you need to look at both dockets together.  A working 
copy clearly showing what text was brought over from the Water Quality Standards and what 
text was deleted (with strikeout and underline) was distributed to stakeholders including IACI 
during the public comment period. 
 
Craig Harlen cited language from Senate Bill 1220, “. . . to assist DEQ in establishing facility 
standards and design standards for new sewage systems, sewage treatment plants or systems, 
other waste treatment or disposal facilities, public water supply systems or public water 
systems.”  Mr. Harlen questioned whether “new” applies just to new sewage systems, or to all of 
the items listed in the series.  Doug Conde noted this language was from the preamble of the bill 
and pointed out Section 2 of the bill that directs DEQ to develop these standards says that, “DEQ 
is directed to adopt facility and design standards for all facilities regulated by § 39-118.”  All 
facilities regulated by § 39-118 include both new and modified waste treatment disposal 
facilities.  It is clear from the legislation as a whole that it includes both public drinking and 
wastewater systems and private industrial facilities.  Whether it includes tailing impoundments is 
an issue DEQ is willing to discuss in the next phase of the rulemaking. 
 
Nick Purdy stated he did not support the change to Section 400.01.b. that removed the 
requirement for the review and approval of another professional engineer, who was not involved 
in the preparation of the plans and specifications being reviewed.  Barry Burnell noted the way 
the rule is structured, striking that section leaves the exact same language that is in statute.  Mr. 
Burnell reiterated DEQ’s belief that it is appropriate and the spirit of the negotiations of the 
statute, that “review and approval” means a separate set of eyes (not the drafting engineer) would 
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review and approve plans and specifications.  DEQ will be discussing this issue in phase two of 
the rulemaking, which will take place after the P.E. Board has made a decision on the appeal of 
the conflict of interest finding. 
 
Don Chisholm expressed concern that removing the requirement to have a “second set of eyes” 
review the plans and specifications would not provide adequate protection to the public health in 
situations with one-man engineering firms and small cities with a single engineer.  Mr. Burnell 
stated DEQ has discussed such situations and believes there are ways to address any problems.  
Mr. Chisholm noted the disciplinary process can have a significant lag time and often problems 
are not discovered until years after a violation.  He favored DEQ having authority to prevent a 
project from going forward until a set of plans are submitted that have been reviewed and 
approved by a second, independent professional engineer who was not involved in the design 
and preparation of the plans. 
 
Doug Conde stated at DEQ’s request, he conducted a legal review of whether the language of § 
39-118 requires a third-party review.  His legal opinion was the use of the words “review and 
approval” and a “review to verify compliance” all seem to indicate a third-party review is 
intended.  He discussed this finding with the legal counsel for the counties, Jerry Mason, who did 
not agree with the finding.  Mr. Mason does not believe a third-party review is required; instead 
he believes a design engineer who prepares the plans can self-certify that the plans comply with 
requirements.  Mr. Conde felt there was a credible debate over the issue and so DEQ is 
recommending leaving the language as it is in the statute for now, and bringing it up during the 
second phase of negotiations. 
  
Craig Harlen stated after reading the text of SB1220, he still questioned whether the word “new” 
pertains to all of the items in the sentence separated by commas, or just to new sewage systems.  
He did not believe the language applied to existing structures.  Mr. Conde clarified the language 
applies to only the expansion or modification of existing facilities.  Mr. Harlen questioned why 
the rule goes beyond the scope of SB1220 and applies to existing ponds.  Mr. Conde explained 
part of the rule clearly does go beyond the authority under in SB1220.  There are significant 
provisions beyond just the § 39-118 authority that deal with DEQ’s general authority to regulate 
facilities to protect water quality. 
 
Chairman MacMillan questioned the applicability of the new rule to the aquaculture industry.  
He noticed the new rule does not refer to the discretion of the Director in dealing with dairies, 
mining, and others.   Doug Conde confirmed aquaculture is specifically excluded from the rule.  
The provision for the DEQ Director to make the determination that certain facilities or classes of 
facilities do not pose a threat to human health or the environment and need not be reviewed is 
under § 39-118.  There is also an exclusion in Section 2 for the application of § 39-118 to dairy 
systems, storm water best management practices, routine maintenance or equipment or 
replacement activities.  It is not DEQ’s intent to apply these rules to aquaculture because it is 
covered separately in statute. 
 
Don Chisholm asked if Section two of the statute was intended to create guidance or rules.  Mr. 
Brunell stated Section two is intended to develop facility standards and design standards.  DEQ 
has the authority to adopt guidance to assist in implementation of rules.  DEQ may develop 
guidance associated with design standards in the future    
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Dr. Joan Cloonan noted there are several places where the old rule applied only to publicly-
owned treatment works, while the new rule appears to cover everyone.  She questioned whether 
a professional engineer would have to inspect plans for small modifications or repairs for 
industrial facilities.  Mark Mason said similar discussions and questions were raised during the 
land application guidance review.  These discussions determined that DEQ does not exercise 
authority to review in-plant process engineering.  DEQ does not review in-plant process 
engineering, nor does § 39-118 require the person who designs the in-plant process to be a 
licensed engineer.  He noted this is specifically addressed in the last sentence of Section 
400.01.b. which reads, “For industrial situations, the Department does not require review of 
industrial in-plant process, only those process that treat or distribute wastewater.” 
 
Dr. Cloonan asked if Section 400.02 which requires a professional engineer for alteration or 
expansion could be applied to industrial facilities.  She felt this was an expansion from the 
original regulation and feared it could be applied to minor changes or repairs at industrial sites 
such as potato processing facilities.  Mark Mason assured the new rule did not apply to waste 
treatment processes within the plant.  The rule does address industrial waste treatment processes 
outside of the plant that is treated either for discharge to the river or land application.  Doug 
Conde stated routine maintenance and equipment replacement activities are specifically excluded 
and do not require approval from DEQ. 
 
Dr. Cloonan observed there are many changes in the new rule that were previously not noticed 
by industry.  She cautioned the rule should not be looked at as a combination of old text carried 
over with some deleted items and some new items added by SB1220; it should be closely 
reviewed as a whole new rule. She added, for those who might be concerned about deleting the 
section on lagoons, the Land Application Guidance group has discussed this issue extensively 
with industry and other stakeholders.  The section will be published in the guidance document in 
December 2005.  She thought the issue should be quickly resolved in the second phase of the 
negotiated rulemaking. 
 
Jack Lyman, Idaho Mining Association, was concerned the rule was being expanded beyond 
what was intended by SB1220 to include industrial facilities.  In reviewing the legislative 
history, minutes, and materials he found no indication that DEQ requested the legislation expand 
the rule to include industrial facilities.  That was not in practice before the passage of SB1220, 
and there is nothing in the legislation or the testimony that indicated they should go down this 
road.  While DEQ may have the authority to enact these kinds of rules, he thought it was 
disingenuous to say SB1220 directed it.  The mining industry was not contacted to take part in 
the negotiated rulemaking and was not told the rule would address tailings ponds.  The IMA is 
very upset by the claim that the expansion is required by SB1220. 
 
Mr. Lyman agreed the use of the legislative format for revisions was not practical in new 
legislation, but stressed the importance of providing the regulated community a clear 
understanding of what changes are being made.  When sections are deleted in one rule and 
transferred to another, it isn’t always in its entirety.  In the past, they have provided a working 
copy, as was eventually done here, but that is not the way the original rule came out.  He 
suggested the Board consider either an informal or formal policy that when there might be 
confusion, the department issues a working copy as a matter of course.  It is not required under 
the APA, but when reviewing the rules, it makes it much easier to spot changes.   
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Mr. Lyman stated he appreciated DEQ eliminating Section 493 regarding lagoons to try to 
resolve the issue.  He stressed the IMA does not believe there was a legislative directive to 
include lagoons in the rulemaking, and they do not believe it needs to be done.  He suggested the 
rule be limited to the issues addressed in SB1220 -- the public wastewater facilities and sewage 
treatment plants.  If DEQ intended otherwise, they should have indicated in the passage of the 
bill that it was their intent to comprehensively expand the regulatory reach of this rule to include 
industrial facilities.  Mr. Lyman stated there was never an indication of that in any written or oral 
communication. 
 
Marti Calabretta asked how many tailings ponds would be covered under the section related to 
lagoons.  Mr. Lyman said he did not know the total number.  He represents six members with 
approximately a dozen ponds.  Smaller operators may or may not have tailings ponds.  He stated 
the mining industry was already heavily regulated and did not see the value to industry or the 
citizens of state to create more hurdles for them to jump over.  Ms. Calabretta acknowledged his 
concerns and questioned the specific problems the mining industry expected from the rules.  She 
asked if mining could be excluded from the rule like other issues.  Lagoons may potentially be an 
issue in other private interests and you need to look at the needs of the whole state. 
 
Mr. Lyman said if he was aware this was intent, he would have sought an exemption for mining 
when the legislation was being developed.  He disagreed with application of this rule to existing 
tailings ponds.  Tailings ponds operate differently and it is unclear how they would leak test or 
judge compliance.  If DEQ thinks there is problem with these nonmunicipal facilities, they 
should seek statutory amendment or appear before a legislative committee.   
 
Director Hardesty reminded there was a precursor bill (HB143) to SB1220, and there was much 
discussion and testimony regarding industrial facilities.  She has made that testimony available 
through a public information request from IACI.  While it may not have been discussed in 
relation to SB1220, it was because it had already been discussed related to HB143. 
 
Craig Harlen said he was personally aware of two larger industries in the southeast part of state 
that manage upwards of one to two dozen ponds each.  The ponds are managed with totally 
different objectives, and it changes throughout the year depending on meteorological conditions. 
He estimated there might be hundreds of private industrial ponds that might now need to have a 
P.E. stamping their process changes throughout the year. 
 
Director Hardesty pointed out the statute directs the department to form a group of facility 
engineers to establish facility standards and designs.  There was significant discussion during the 
committee meetings with regards to the fact that engineers were asking for more clarity in DEQ 
rules.  The consensus of the legislature was that the issues needed to be ironed out there needed 
to be more clarity with regards to the rules so there would be fewer opportunities for DEQ 
engineers and engineers from outside entities to disagree over what the facility standards were. 
 
Jack Lyman discussed the statement of purpose for SB1220.  He felt it clearly defined the intent 
of the bill was to focus on a very specific issue that had been brought to their attention – the 
review of municipal wastewater facilities, and that is what the regulated community believed the 
impact of SB1220 would be when it went though the process. 
 
The Board discussed possible solutions to address the concerns while still meeting the directives 
of the legislation. 
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Dick Rush, IACI, testified against the proposed rule.  He had a number of concerns with the rule, 
some of which had already been discussed.   He discussed his recollection of the history of 
HB143 and SB1220.  He thought anyone who was involved would agree that the bill was not 
intended to increase the regulatory burden on industry; it was intended to reduce the regulatory 
red tape on municipals and to speed up the review process.   
 
Mr. Rush was concerned the requirements of Section 2 of the bill were not fully met.  Section 2 
requires DEQ to appoint a committee of professional engineers to assist with facility and design 
standards.  IACI just recently learned this committee of four was appointed; two city engineers 
and two engineering firms doing business with cities. No one represented industry.   Mr. Rush 
never heard or read any notification that the committee was going to meet or that it was being 
established.  IACI was not notified, and no formal minutes were taken.  Mr. Rush observed that 
the letters to the appointees said, “thank you for agreeing to help DEQ draft standards for 
wastewater collection line extensions.”  This was the direction DEQ gave to the committee. 
 
Mr. Rush requested the Board not go forward with the rule at this time, and send the matter back 
to DEQ to negotiate and come back with a temporary rule to meet the statutory requirement to 
have the rules in place by the July 2006.   He thought the suggested changes discussed by DEQ 
addressed most of IACI’s concerns, but could not support the rule because there was no 
opportunity to fully consider the changes and discuss them with IACI members. 
 
 Don Chisholm asked Mr. Rush whether he thought Section two of SB1220 was intended to 
promulgate rules or promote the writing of guidance.  Mr. Rush stated IACI did not participate 
and he did not testify on SB1220.  It was passed at the end of the session after the initial HB143 
was derailed.  He reiterated his belief that the bill was not intended to affect industry. 
 
Chairman MacMillan asked Mr. Rush if he could support the rule with the changes proposed by 
DEQ earlier in the meeting.  Mr. Rush replied that while he felt better about the rule with the 
proposed changes, he could not support the rule without having an opportunity to fully review 
the suggested changes and discuss them with IACI members.  He noted the most important issue 
to IACI was the change to delay Section 493 regarding lagoons.   IACI does support that change. 
 
Sue Sommers, Environmental Manager for Potlatch in Lewiston, Idaho, testified against the rule.  
She discussed the extensive regulation already in place at the facility.  It has been analyzed and 
regulated for many years by a whole series of engineers.  The NPDES permit has a general duty 
clause that requires the system to be designed and operated in accordance with good engineering 
practice.  The facility has a very large wastewater system with six lagoons, one which is over 
100 acres.  She stressed the facility is already very heavily regulated by several layers of 
regulation.  They make frequent modifications to the system to optimize the performance of the 
system.  They have professional engineers on-site to oversee the modifications, but they are not 
necessarily documented and approved.  The system is very specialized, and she was concerned 
about requirements to have modifications submitted for review and approval.  She stated Potlatch 
did not support this rule, even with the changes, because it is another layer of regulation on top 
of many others. 
   
Doug Conde pointed out the existing rules and the existing statute require the alteration or 
expansion of any wastewater treatment or disposal facility must submit plans and specifications 
to DEQ.  This is not a new requirement DEQ is trying to put in place to set more specific 
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standards for the review process.  DEQ is not suddenly expanding this rule to other than sewage 
treatment plants.  This has always been in the rules and the reference to the Ten State Standards 
has always been in the rules.  DEQ is simply calling out part of the Ten State Standards as part of 
the rule.  He emphasized the idea that DEQ is suddenly now regulating industrial facilities where 
they have not in the past, is just not right. 
 
John Tensen, Boise City Engineer, testified on behalf of Boise City and the Association of Idaho 
Cities Public Works Professionals.  He served on the initial committee to draft SB1220 and 
submitted written comments (Attachment 2) expressing concerns and requesting specific 
revisions to the rule.  He stated the modifications proposed by DEQ addressed the majority of his 
concerns and urged the Board’s support of those modifications. 
 
Mr. Tensen focused his comments on the plan review issue and the requirement for a second 
engineer review in Section 400.01.b.  He discussed the history and concerns leading to the two 
pieces of legislation.  SB1220 was a compromise that was not everything the parties wanted, but 
felt was an improvement over Idaho Code § 39-118 as it previously existed and over what was 
proposed by HB143.  The cities do not support or see a mandate to require a second review.  
While it is good standard engineering practice and something the larger cities and firms do 
internally, it concerns them that SB1220 is being interpreted as requiring a second review.  The 
conflict of interest finding that would prevent the second review from being an internal review, 
essentially guts anything they gained by the passage of SB1220.  If the cities have to hire a 
consulting engineer or send the plans to DEQ for review, it will add additional time and steps 
that can threaten the public health during emergencies such as septic tank failures.  Mr. Tensen 
stated he was unaware of any evidence that any plans that were inspected by a licensed 
professional city engineer caused any problems.  He questioned the value of the requirement to 
have a second engineer inspect the plans if DEQ has never discovered any problems. 
 
Mr. Tensen noted the smaller cities do still want DEQ involvement.  Most do not have 
professional engineers on staff; and if they do, they do not want to have to pay a consulting 
engineer to review their plans.  They appreciate having DEQ review their plans and having a 
second set of eyes to make sure whatever is being built in their city is being done correctly.  
From a cities perspective, they are not sure that a second review should absolutely be mandated.  
In his opinion, it was not the intent of SB1220. 
 
Don Chisholm said it was his understanding that SB1220 was created because it was taking too 
long for cities to get their plan and specification reviews approved by DEQ, and the cities wanted 
the option to have a professional engineer sign off on the plans instead.  It now appears there are 
other issues being raised.  He asked Mr. Tensen if he could clarify the matter.  Mr. Tensen 
responded the delay was one major problem.  With the growth in the valley, there were 
sometimes four to eight week review times.  There was also concern that DEQ was having non-
professional engineers review professional engineer’s work.  In order to get plans approved, 
plans would have to be changed to comply with requirements set by a non-professional engineer.  
There was also a need for more clear design standards. 
 
Barry Burnell clarified during the negotiations of SB1220, the concept was the second review 
does not necessarily have to be done by DEQ, but could be done by the cities.  He pointed out 
Idaho Code § 39-118 did require review by DEQ of all plans.  With SB1220, it now allows those 
reviews to be done by cities, counties, quasi-municipal agencies or regulated public utilities.  
This substitutes DEQ’s role with the cities’ role.  A great deal of work has been done to make 
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sure this process works.  The conflict of interest issue has raised a problem they hope to resolve 
with the appeal to the P.E. Board.   
 
Mr. Burnell responded to the concern about non-professional engineers reviewing the work of 
P.E.s.  DEQ does hire engineers-in-training (E.I.Ts.) when they lose staff and are unable to hire 
P.E.s.  They operate under the direction of a licensed P.E.  Anytime a DEQ E.I.T. corresponds 
with a P.E., they are doing so under the direction of a licensed P.E. 
 
John Tensen stated the rule, with the changes proposed by staff, would meet their concerns. 
He thanked Director Hardesty for recognizing their concerns and supporting them all the way 
through this process. 
 
Steve West, Centra Consulting, testified against the proposed rule.  He summarized the five 
concerns listed in the written comments he submitted (Attachment 1). 

1) The proposed rule goes far beyond the intended scope of SB1220.  Based on his reading 
of the bill and discussions with drafters, sponsors, and co-sponsors, Mr. West believed 
the legislation was intended to apply only to publicly owned facilities and not be 
extended to industrial facilities; and certainly not to the extent of trying through 
expanded definitions to increase the regulatory scope and to place added burdens of 
testing, monitoring, and review on the private sector of the regulated community. 

2) The proposed rule will result in significant costs and adverse economic impacts to the 
regulated community.  The descriptive summary understates this.  The reference to 
$2,000 – 13,000 for leach testing does not give a good picture of the costs from the 
preparation, submittal, and follow-up for reports and efforts to ensure requirements are 
met.  It would also increase costs to DEQ to perform the additional oversight to ensure 
compliance. 

3) There are continuing procedural questions pursuant to requirements of the APA with 
respect to how the proposed rule has been presented resulting in a great deal of 
confusion.  There continues to be at least confusion about how closely the spirit of the 
intent of the APA was followed.  This kind of confusion precludes the kind of clear, 
concise, and robust discussion that is needed for a healthy and valid rulemaking. 

4) The “Rulemaking and Public Comment Summary” is inaccurate.  Mr. West asserted the 
summary was inaccurate regarding the cost impact, fiscal impact statement, and the legal 
authority for the rule. 

5) The proposed rule was prepared without input from the private industry sector of the 
regulated community and as such violates the spirit and intent of the negotiated 
rulemaking process.  Mr. West stressed the importance of conducting a negotiated 
rulemaking where issues have been thoroughly aired and discussed over a period of time 
by those impacted by the changes.  Though not required by the APA, it is certainly 
encouraged and is the intent and spirit of the APA to conduct negotiated rulemaking.  
DEQ has a long history of very successful negotiated rulemaking that has resulted in the 
trouble free adoption of rules.  He observed that no one on the committee appointed by 
DEQ to assist with establishing facility and design standards represented the private 
sector of the regulated community.  These entities will be significantly impacted by this 
rule if it is allowed to go forward.  While consulting engineers play a vital role in 
environmental compliance, they also stand to gain the most from additional stringencies 
and requirements.  Mr. West believed a conflict of interest exists if only DEQ and 
consulting engineers are allowed to offer comments on the development of the rule.  He 
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felt the fact that substantial changes were being proposed to the rule at the last moment 
was indicative of the fact that a healthy negotiated rulemaking was not conducted. 

 
Mr. West believed it was not a good way to conduct rulemaking to make a lot of last minute 
changes in an attempt to get something passed, and then have to immediately go back into 
rulemaking for a lot of unresolved issues.  He suggested instead that DEQ go back and work 
diligently with all stakeholders to get all the issues and concerns resolved to the extent possible 
and bring a rule back to the Board that has the support they are hoping for in the next 
rulemaking. 
 
Mr. West added he agreed with Don Chisholm’s concerns about an engineer self-certifying plans 
and specifications. 
 
Board members discussed the options and possible revisions.  Don Chisholm favored revising 
the rule to address only SB1220 by allowing plan approval by a P.E. rather than DEQ, and 
sending all other issues back to negotiated rulemaking.  Dr. Cloonan was concerned how the 
revisions would affect industry and whether the revised rule would fulfill the needs of the cities.  
She questioned whether a statement could be added that would allow a judgment decision so the 
standards could apply to everyone as appropriate.  Nick Purdy was not comfortable making such 
substantial changes to the rule at this stage.  He favored tabling the rule and sending it back into 
negotiated rulemaking, and possibly adopting it as a temporary rule as soon as possible. 
Craig Harlen was also concerned how the rule would affect industry and believed the rule was 
far too broad and could result in a huge amount of regulation that was not intended. 
 
Barry Burnell suggested staff rework the language in Sections 400 and 402 to address the 
concerns expressed by industry.  The proposed changes could be presented later in the meeting. 
 
Marti Calabretta stated she was ready to support the rule with the amendments proposed by DEQ 
earlier in the meeting.  The main question seemed to be whether it was the intent of the 
Legislature to have this rule apply not just to public wastewater, but also to private wastewater.  
The Legislature sometimes passes a bill that has unintended ramifications.  Issues that are 
already in the law may be amplified by the legislation.  Ms. Calabretta feared tabling the rule or 
revising it to address only one issue would remove the motivation for future negotiations, and 
provide no clarification from the Legislature.  If the rule is adopted, industry can then seek 
guidance from the Legislature if they choose. 
 
Dr. Cloonan favored having staff bring a revised draft, as suggested by Mr. Burnell, to the 
meeting the next day.  She felt some minor changes could be made to address some of the 
concerns, and the phase two rulemaking could go into more detail in separating out the things 
that are specifically for municipalities.  
 
Don Chisholm favored bringing the rule in line with the statute and sending the other issues back 
to negotiated rulemaking so the regulated community could be fully included in the negotiations. 
 
Nick Purdy reiterated his concern that the proposed changes were too extensive, and asked for 
legal guidance on the matter.  Doug Conde replied it was a valid concern because making 
substantive changes at this stage could give the appearance of being outside the scope of the 
original notice of rulemaking.  He said he would need to review the final draft rule to ensure it 
was in compliance with the requirements that changes be a logical outgrowth of what was 
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originally advertised, and are within the scope of the initial notice of rulemaking.  Dr. Cloonan 
felt the most substantive change was the elimination of part of the rule, which would not be 
proposing something new, but simply splitting off part of the rule for consideration at a later 
time. 
 
The Board deliberated the rule and proposed changes and discussed possible alternatives to 
address issues of concern.  Chairman MacMillan determined, and the Board concurred, the 
Wastewater Rules, Docket No. 58-0116-0501 and the Water Quality Standards and Wastewater 
Treatment Requirements, Docket No. 58-0102-0504 (Agenda Items 6 and 7) would be tabled 
until November 17, 2005, following the Air Quality rules.  He directed DEQ staff to prepare a 
clean draft with their recommended revisions for the Board’s consideration.  Board members 
concurred with the action. 
 
AGENDA ITEM NO. 8: IDAHO RULES FOR PUBLIC DRINKING WATER SYSTEMS, DOCKET 

NO. 58-0108-0501 ( PENDING RULE) (RESPONSE TO SENATE BILL 
1220) 

 
Barry Burnell stated this rule docket will address the facility and design standards for public 
drinking water systems that were required by SB1220.  He introduced Tom John, DEQ 
Microbiology Rules Manager, who took part in the committee to develop the standards. 
 
Tom John presented the rule and explained the changes in detail.  A panel of licensed engineers 
assisted DEQ in developing a preliminary draft, which was then taken through negotiated 
rulemaking.  The negotiated rulemaking was well attended by a diverse group of stakeholders.  
DEQ does not anticipate any increased cost to the regulated community as a result of this rule.  
 
One point of confusion with the rule has been the inclusion of two parts of the recommended 
standards for waterworks, or what is referred to as the “Ten State Standards.”  The Ten State 
Standards have always been part of the rules, but in the past were incorporated by reference.  The 
only change is that they are now printed in the rule instead of just incorporated by reference.  
The two parts were printed in the rule so all the language would be in one document instead of 
two. 
 
EPA submitted a letter of comment expressing concern about the potential for erosion of DEQ’s 
ability to ensure that public water systems are designed and constructed in a manner that makes 
them capable of achieving compliance with the Safe Drinking Water Act, which is a condition of 
the primacy agreement with EPA.  However, EPA reserved judgment and advised DEQ watch 
how it is implemented and what the actual on-the-ground effects are before they can fully 
evaluate whether their concerns are warranted. 
 
In regards to the stringency issue (Idaho Code § 39-107D), this rule will regulate an area not 
regulated by the federal government.  The standards used in the design and construction of public 
water systems are based on nationally accepted criteria such as the standards of the American 
Waterworks Association and the Ten States Standards. 
 
The changes in this rule include: 

• Modify the plan and specification review language to provide for construction approval 
of plans for water main extensions by licensed, qualified professional engineers 
representing the cities, counties, and water districts. 
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• Added definitions to bracket the project types eligible for review by a P.E., and to clarify 
the use of guidance 

• Moved language from the Ten States Standards, Part 1 regarding plan and specification 
review and Part 8 which deals with distribution systems with pipelines, into the rule 
instead of incorporating them by reference. 

 
Dr. Joan Cloonan asked if the language regarding the review and approval by a P.E. who was not 
involved in the preparation of the plans and specifications raised the same concerns as it did in 
the Wastewater Rule.  Tom John responded that in order to be consistent with the Wastewater 
Rule, the language should probably be stricken and reserved for the phase two negotiated 
rulemaking until the conflict of interest issue is resolved by the Board of Professional Engineers. 
 
Don Chisholm objected to striking the language and restated his concerns that plans and 
specifications should be reviewed by a second set of eyes to protect the public health and 
environment, and such decisions should not be delegated to the Board of Professional Engineers. 
 
Barry Burnell explained how the rule would impact a small public water system.  The rule 
excludes from DEQ review, projects owned and operated by a city, county, quasi-municipal 
entity, or a regulated public utility.  The rule provides the consulting engineer one source to refer 
to for standards. 
 

 MOTION:  Craig Harlen moved the Board adopt the Idaho Rules for Public Drinking Water 
Systems as presented in the final proposal under Docket No. 58-0108-0501 with the 
following amendment: On Page 383, Section 551. 04.a. Review of Plans and Specifications, 
strike the following words; “ . . .who was not involved in the preparation of the plans and 
specifications being reviewed . . .” 
SECOND: Dr. Joan Cloonan 

 
 SUBSTITUTE MOTION:  Marti Calabretta moved a substitute motion to adopt the Idaho 

Rules for Public Drinking Water Systems as presented in the final proposal under Docket No. 
58-0108-0501. 
SECOND: Don Chisholm 
DISCUSSION: Ms. Calabretta said clearly the intent of Section 551.04.a. was a trade-off 

for the public.  It removes the oversight of a public agency, who will protect by law and mission, 
the public health and drinking water; and allows the substitute of the professional engineer – a 
person who is not first in place or have any other connection in terms of conflict of interest.  She 
felt the Board must assure for the public in Idaho that this will be appropriately done.  She 
stressed this in no way denigrates the ability or trust of professional engineers; it is simply being 
clear and above-board relating to the issue of the protection of the public. 

Don Chisholm agreed with Ms. Calabretta’s comments and reaffirmed his belief that the 
Idaho Legislature intended an independent review of plans and specifications and not a self-
certification. 

Craig Harlen commented his motion simply suggested exactly what DEQ has changed in its 
recommendations on the Wastewater Rule, and that is to wait until there is a ruling on the 
conflict of interest question from the Board of Professional Engineers.  It would merely conform 
the drinking water change to the wastewater change. 

Ms. Calabretta pointed out the change in the wastewater rules has not been approved.  She 
believed the issue was whether any group, having its professional standards within its group 
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dealing with conflict of interest, is sufficient in protection of the people of the state and their 
water. 

ROLL CALL VOTE ON  SUBSTITUTE MOTION: Motion carried.  5 ayes (Ms. Calabretta, Mr. 
Chisholm, Dr. Cloonan, Ms. McLaughlin, Dr. MacMillan), 1 Nay (Craig Harlen), 1 abstain 
(Nick Purdy). 
 

AGENDA ITEM NO. 9: IDAHO RULES FOR PUBLIC DRINKING WATER SYSTEMS, DOCKET 
NO. 58-0108-0601, (TEMPORARY RULE) (POINT OF USE  

 TREATMENT DEVICES) 
 
Barry Burnell explained this temporary rule will provide DEQ greater flexibility in the use of 
point of use treatment technology for drinking water systems.  Point of use treatment units are 
used to treat some chemical contaminants such as arsenic. 
 
Lance Nielsen, Drinking Water Program Manager, explained the details of the rule.  A point of 
use treatment device is a relatively simple pre-engineered, self-contained unit.  It is typically 
installed under the kitchen sink to treat a single tap.  It can replace a centralized treatment plant 
that treats all of the water going through the entire distribution system.  Only 1%-3% of the 
water going into a distribution system is actually ingested; most is used for irrigation and other 
domestic purposes.  In certain cases, point of use treatment devices are very good alternatives.  
The rule is being presented as a temporary rule to ensure this technology is available to water 
systems before the new federal arsenic standard becomes effective January 23, 2006. 

 
The Idaho Rural Water Association submitted written comments in support of the rule 
(Attachment 3). 
 
Regarding the stringency requirements of Idaho Code § 39-107D, there is no comparable code of 
federal regulations to adopt by reference; however there is a federal statute that lifted the ban on 
point of use devices, made them available, but does not define specifically what is required.  This 
rule is not broader in scope nor more stringent. 
 
Board members discussed the details of the rule and challenges of maintaining the units.  Ms. 
Calabretta asked to be updated on how the rule works once it is put in practice. 
 

 MOTION:  Marguerite McLaughlin moved the Board adopt, as temporary rules, the Idaho 
Rules for Public Drinking Water Systems, as presented under Docket No. 58-0108-0601 with 
an effective date of November 17, 2005. 
SECOND: Don Chisholm 
VOICE VOTE:  Motion carried by unanimous voice vote. 

 
AGENDA ITEM NO. 10: RULES FOR ADMINISTRATION OF WATER POLLUTION CONTROL 

LOANS, DOCKET NO. 58-0112-0501, (TEMPORARY RULE) 
 (STATE REVOLVING FUND PROGRAM LOAN FEE) 
 
Barry Burnell stated the State Revolving Fund is one of the programs experiencing a reduction in 
federal funding.  The program is running out of funding to administer the loan program and this 
rule will establish a fee in the form of a percentage of each loan.  The fee will be up to 1% of the 
loan, but will be offset in a reduced interest rate for the loan, so there is no financial impact to the 
community. 
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Bill Jerrel, Loan Program Manager, provided a brief history of the State Revolving Fund 
program and explained the details of the rule.  The federal grant for the program has been 
steadily declining from $6.2 million in 2004, to $5.2 million in 2005, to $3.1 in 2006, and 
possibly zero in fiscal year 2007.  Congress has already appropriated the FY2006 money, but 
likely will be rescinding about 30% of it to cover the cost of hurricanes Katrina and Rita.  There 
are 39 other states that use a fee to fund their loan programs. 
 
Lynne Sedlacek, City of Eagle Sewer Department and member of the Eagle City Council, 
testified in support of the rule.  The city of Eagle has used the State Revolving Loan Fund in the 
past to help a subdivision change its failing septic systems to central sewer, and has applied for 
some upgrades to its water system.  They support the program and feel it is very important to 
their community.  Ms. Sedlacek said most of the people moving into this area are accustomed to 
such fees.  She believed these user fees were the most equitable and widely accepted.  She 
expressed her appreciation for the help the city of Eagle has received from the program and DEQ 
staff and again stated her full support for the program and the proposed rule.  As a fourth 
generation Idahoan, she expressed her appreciation for all that DEQ does for the state.  After 
serving 17 years with the sewer department and two terms on the city council, she observed it is 
always cheaper to protect the environment than to go back and try to clean it up. 
 

 MOTION:  Dr. Joan Cloonan moved the Board adopt, as temporary rules. The Rules for 
Administration of Water Pollution Control Loans, as presented under Docket No. 58-0112-
0501, with as effective date of January 4, 2006. 
SECOND:   Craig Harlen 
VOICE VOTE: Motion carried unanimously. 

 
AGENDA ITEM NO. 17: CONTESTED CASE AND RULE DOCKET STATUS REPORT 
 
Doug Conde reviewed the contested case report, noting a new case has been filed by Pristine 
Springs challenging the TMDL for the aquaculture facilities on the Mid-Snake River.  A number 
of other facilities have filed to intervene in the case. 
 
Paula Wilson reported negotiated rulemaking is continuing on the dairy permitting rule.  It may 
come before the Board in February 2006 as a temporary rule.   A new water quality rulemaking 
will start soon on a rule to codify existing policy on use of frequency of exceedance of numeric 
criteria in evaluating certain water quality parameters. 
 
AGENDA ITEM NO. 18: LOCAL REPORTS AND ITEMS BOARD MEMBERS MAY WISH TO 
 PRESENT 
 
The following meeting schedule for 2006 was presented for discussion: 
 
February 23  Boise 
June 21 & 22  Coeur d’Alene 
October 11 & 12 Boise 
November 15 & 16 Boise 
 
Board members discussed meeting locations.  The Board may want to reschedule the February 
meeting to April, depending on how the rulemaking process proceeds on the dairy rule.  A 
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conference call meeting may be added in April to provide a legislative wrap-up report, if the 
February meeting is not rescheduled.  A training session on tribal law will be on the agenda for 
the February or June meeting. 
 
DEQ staff will notify the Board when its budget and rules are before the legislature.  
 

 MOTION:  Don Chisholm moved the proposed schedule be adopted subject to the provision 
the Chairman and the Executive Committee, with input from the Director, can propose 
changes depending on rulemaking and other needs that may arise. 
SECOND: Nick Purdy 
VOICE VOTE: Motion carried unanimously. 
 

Marti Calabretta discussed a recent public television program regarding the Silver Valley myths 
resolved.  It is available on the Idaho Public Television Website.  The program discusses a 
number of issues regarding economic development, recreation, and recovery of the area. 
 
Ms. Calabretta briefly discussed concerns from a constituent, Randall Contracting, regarding 
how contracts for the Coeur d’Alene Basin Commission are handled.  Director Hardesty 
responded to several questions regarding this contractual dispute.  Marguerite McLaughlin 
commented she had heard concerns that the contract be kept inside the state of Idaho.  Director 
Hardesty stated DEQ is very sensitive to that concern, and will follow the appropriate 
procurement process. 
 
Chairman MacMillan commented he had heard about a possible temperature TMDL for the Mid-
Snake River and asked how one would be instituted.  Director Hardesty responded temperature is 
an important issue in the state with a number of water bodies.  Temperature has also been raised 
as an issue in DEQ’s Triennial Review with EPA.  This is another topic that should probably be 
added to the list of issues to provide educational briefings for the Board.   They are discussing 
whether use attainability analysis (UAA) might be appropriate for temperature in some of the 
water bodies.  DEQ is reviewing the UAA process to improve success with EPA approval. 
 
The meeting adjourned at 4:30 p.m. 
 

 
November  17, 2005 

 
The Board of Environmental Quality convened on November 17, 2005 at 8:30 a.m. at the DEQ 
Conference Center. 
 
ROLL CALL 
 
BOARD MEMBERS PRESENT 
Dr. John R. “Randy” MacMillan, Chairman  
Dr. Joan Cloonan, Vice-chairman  
Craig Harlen, Secretary 
Marti Calabretta, Member 
Donald J. Chisholm, Member  
Marguerite McLaughlin, Member 
Nick Purdy, Member  
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BOARD MEMBERS ABSENT 
None 
 
DEPARTMENT OF ENVIRONMENTAL QUALITY STAFF PRESENT 
Toni Hardesty, Director 
Jon Sandoval, Chief of Staff 
Barry Burnell, Administrator, Water Quality Division 
Orville Green, Administrator, Waste & Remediation Division 
Nancy Bowser, Senior Water Quality Analyst 
Jess Byrne, Interagency Affairs 
Debra Cline, Management Assistant to the Board 
Douglas Conde, Deputy Attorney General 
Stephanie Ebright, Deputy Attorney General 
Mike Edwards, SIP & Maintenance Plan Coordinator, Air Quality Division 
Patty Harrell, Air Quality Division 
Dave Hovland, Ground Water Program Manager 
Rick Huddleston, Wastewater Program Manager 
Tom John, Microbiology Rules Manager, Water Quality Division 
Sharon Keene, Customer Resources Team Leader 
Beth Kittleman, Attorney General’s Office 
Lisa Kronberg, Deputy Attorney General 
Mark Mason, Wastewater Engineer Program Lead 
Mike McGown, Administrator, Boise Regional Office 
Chris Ramsdell, Monitoring and Emission Inventory Analyst, Air Quality Division 
Mike Simon, Stationary Source Program Manager 
Paula Wilson, Rules Coordinator 
 
OTHERS PRESENT: 
Beth Baird, Boise City 
William Eddie, Advocates for the West 
Beth Elroy, Micron 
Representative R. J. “Dick” Harwood, Idaho State Representative, District 2 
Dustin Holloway, Micron 
Jack Lyman, Idaho Mining Association (IMA) 
Krista McIntyre, Stoel Rives 
Ken Miller, Northwest Energy Coalition 
Alan Prouty, J. R. Simplot Co. 
Dick Rush, Idaho Association of Commerce & Industry (IACI) 
Sue Summers, Potlatch 
 

 All attachments referenced in these minutes are permanent attachments to the minutes on file 
at the Idaho Department of Environmental Quality.  To obtain a copy, contact the Board 
assistant at (208) 373-0465. 

 
Chairman MacMillan announced the unfinished business from yesterday, agenda items 6 and 7 
would be addressed following deliberation of the Air Quality Rules. 
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AGENDA ITEM NO. 1: ADOPTION OF BOARD MINUTES 
 

c. October 12, 2005 Meeting 
d. Review of Action Items 

 
 MOTION:  Don Chisholm moved the Board approve the minutes of the October 12, 2005 

Board meeting as presented with the correction of a typographical error on Page 9. 
SECOND: Dr. Joan Cloonan 
VOICE VOTE: Motion carried by unanimous voice vote. 

 
AGENDA ITEM NO. 11: RULES FOR THE CONTROL OF AIR POLLUTION IN IDAHO, 

DOCKET NO. 58-0101-0503, (PENDING RULE)  (RESPONSE TO 
HOUSE BILL 230 AND SENATE BILL 1228: REGULATED AIR 
POLLUTANTS) 

 
Martin Bauer, Administrator of the DEQ Air Quality Division, stated this rulemaking is in 
response to House Bill 230 and Senate Bill 1228 that require DEQ to adopt rules that define the 
term “regulated air pollutant” as it applies to various Clean Air Act (CAA) permit to construct 
and operating permit programs.  It also will clarify certain rule sections and permit requirements 
to ensure consistency with federal CAA requirements.   
 
This rule was presented to the Board for consideration at its October 2005 meeting and was 
tabled pending a legal opinion from the Attorney General on whether the proper federal 
procedures were followed concerning public comment when HB230 and SB1228 were passed by 
the Idaho Legislature.  The opinion was received (Attachment 4) and finds this is somewhat of a 
grey area.  As a result, DEQ decided to ensure the public hearing provision is satisfied by 
conducting a public hearing on December 5, 2005.  Following the guidance of the legal opinion, 
if there are any comments at the hearing that would drive changes to the statute, DEQ will go 
back to the Legislature and request a change to the statute and the rulemaking process will start 
over.  If no comments are received that would change the rule, the statute will stand and the rule 
will be valid. 
 
William Eddie, Attorney for the Idaho Conservation League (ICL), stated the ICL believes the 
changes in the law that were reflected in these rules were adopted and fixed when the Governor 
signed the bills in April 2005.  The federal public notice and comment requirements that are part 
of the CAA for State Implementation Plan (SIP) approval and for SIP change submissions to 
EPA were not met prior to adoption of those statutes.  The federal requirements are requirements 
upon the entire state as manager of the CAA program in Idaho, and not simply on DEQ.  The 
ICL appreciates DEQ’s efforts and intent to hold a public hearing; however, DEQ does not have 
the authority to change the statute.  Mr. Eddie felt the best he and his client could hope for was 
that DEQ recommends to the Legislature that the statutes be amended or changed, or that the 
Legislature itself hold a public hearing on the changes in law that have already been adopted and 
fixed. 
 
Mr. Eddie appealed to the Board, as a guardian of fair and open process, to direct DEQ not to 
submit the rule to EPA as a change to the SIP unless it is absolutely clear that the federal 
requirements have been complied with from the state’s perspective.  The approval of EPA would 
give these rules federal enforceability.  Mr. Eddie believed this is why the requirement for public 
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notice and comment is more rigorous; because it is not just a matter of typical changes in state 
law—it is a matter of opening the door to enforcement at a federal level in federal court. 
  
Don Chisholm questioned whether it might be more appropriate to wait until after the public 
hearing to adopt the rule.  Lisa Kronberg, Deputy Attorney General, prepared the legal opinion 
and investigated this question.  She stated the Board could take action now or wait until after the 
hearing.  She stated she was comfortable with the statute as written.  It has been discussed with 
EPA, and DEQ made the revisions EPA suggested.  She did not believe there would be a 
problem, but there is no way to know for certain until it is submitted to EPA. 
 
Marti Calabretta discussed the role of the Board in this issue.  She thought the Board should 
discourage placing a regulation or rule in code that has not had an open public comment process.  
She thought the question was not whether the Board should follow a Legislative directive, but 
whether the Board wanted to have a system where it automatically rubber stamped something 
that undermines all of its rule promulgations.  It is not the role of the Board to tell the Legislature 
how to make policy, and the Board cannot change what the Legislature did.  The Board can only 
look at its role in this process.  She did not think it was appropriate for the Board to approve the 
rule at this time, knowing there possibly could be comments or information from the public that 
would drive changes to the statute.  She believed it would make it more difficult to respond to 
public comment. 
 
Dick Rush, IACI, was in support of the rule and agreed with Lisa Kronberg’s comments.  He 
discussed the history of the legislation and the lawsuit that led to this rule.  He pointed out EPA 
commented during the legislative process and during the rulemaking process, and there were 
changes as a result of their comments.  He thought the matter was vetted extremely well in the 
Legislature. 
 
Nick Purdy asked if Mr. Rush would oppose the Board tabling the rule until after the December 
5, 2005 hearing.  Mr. Rush stated IACI members felt strongly about the legislation, and they did 
everything they could to make sure it did not do anything more than bring the state back to what 
it had always done.  He wanted to make sure the matter was resolved and the rules were passed, 
but it was not a major issue whether it was done today or after the hearing.  Mr. Rush did feel the 
Legislature would be disappointed if the rules were not adopted at some point in time.  He 
encouraged the Board to adopt the rules today if possible, or this year. 
 
Dr. Joan Cloonan asked what the effect of the rule would be on the state and the regulated 
community prior to SIP approval by EPA.  Lisa Kronberg stated once the rule is approved by the 
Legislature, it will have an effective date and will become state law on the effective date.  It will 
not be federal law under the SIP and will not be federally enforceable, so the regulated 
community will be subject two different laws.  DEQ believes it will not be a difficult or lengthy 
process for EPA to propose a SIP approval because of their level of input and involvement with 
the statute and the rule. 
 
Don Chisholm asked about the SIP approval process and potential consequences of nonapproval.  
Martin Bauer explained the worst case scenario could be EPA pulling delegation of authority for 
the program, but that is highly unlikely.  The more likely worst case scenario would be EPA 
sending the SIP back to DEQ for revisions and a new rulemaking. 
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Mr. Chisholm said he did not like to see the state violating the policies for public participation, 
but thought it might be a case of “no harm, no foul.”  He was very sensitive to the concerns 
expressed by ICL and Mr. Eddie regarding bypassing the public input process.  He also wanted 
to handle the issue in an efficient manner without having an unnecessary meeting if possible. 
 
Krista McIntyre, Stoel Rives, stated she was an environmental attorney representing a number of 
clients who use this rule.  The discussions have involved a lot of procedural issues and the 
dynamics between the Legislature, EPA, and the Board.  She was confident the right things had 
been done procedurally, and pointed out ICL’s comments had all been on process, not on the 
substance of the rule.  From her client’s perspective, failure to adopt the rule and put into state 
law consistency in the approach to permitting in state law as it relates to the approach to 
permitting in federal law, perpetuates the ongoing confusion that is inherent in the air rules.  
Failing to clarify when fugitive emissions are counted, and failing to clarify what pollutants are 
subject to regulation in what permitting program today, and putting it off potentially for a couple 
of months, only makes it harder for the users of the rules to navigate through them.  Ms. 
McIntyre asserted that adopting the rule today, which DEQ has confirmed procedurally has met 
all the requirements of public process, public participation, and rulemaking development; will 
make it easier for the users of the rule to “true up” what is covered in a permit process both with 
respect to state and federal law. 
 
Nick Purdy asked when the rule would become effective if adopted today.  Paula Wilson replied 
the rule would become effective at the close of the 2006 Legislative session, possibly late March 
or April.  If not adopted today, but shortly after the December 5, 2005 hearing at a special Board 
meeting by conference call, it could still be approved by the Legislature and become effective at 
the close of the 2006 Legislative session. 
 
Don Chisholm asked if the Board could take corrective action through a temporary rule to 
address any concerns that might be raised at the December 5 hearing and have it adopted at the 
February 2006 Board meeting.  Doug Conde advised it would be procedurally possible to take 
such action.   
 
Dr. Cloonan felt the issue was becoming unnecessarily complicated.  She did not believe the 
Board could make changes that would correct problems with the legislation.  The rule has gone 
through the appropriate comment process.  She thought the Board should be aware there may be 
changes needed in the future, but did not support trying to do a last minute fix. 
 

 MOTION:  Dr. Joan Cloonan moved the Board adopt the Rules for the Control of Air 
Pollution in Idaho as presented in the final proposal under Docket No. 58-0101-0503. 
SECOND: Marguerite McLaughlin 
VOICE VOTE: Motion carried.  6 ayes (Calabretta, Chisholm, Cloonan, Harlen, 
McLaughlin, MacMillan);  1 nay  (Purdy); 0 absent. 
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AGENDA ITEM NO. 12: RULES FOR THE CONTROL OF AIR POLLUTION IN IDAHO, 
DOCKET NO. 58-0101-0504, (PENDING/TEMPORARY RULE) 
(EMISSIONS REPORTING) 

 
Chris Ramsdell, Monitoring and Emission Inventory Analyst, explained this rule proposes to 
make revisions to the emission registration requirements for the Title V sources of air pollution.  
The rule change will consolidate two processes, emissions registration and emission inventory 
projects, to save time and eliminate confusion between the projects.  It will also automate the 
process and put it on a Web application.  Negotiated rulemaking was conducted, and a public 
hearing was held in Boise, Idaho.  No cost impact is expected to DEQ or the regulated 
community.  The rule does not regulate an activity not regulated by the federal government, nor 
is it broader in scope or more stringent than federal regulations. 
 

 MOTION:  Craig Harlen moved the Board adopt, as temporary and pending rules, the Rules 
for the Control of Air Pollution in Idaho as presented in the final proposal under Docket No. 
58-0101-0504, with the temporary rules becoming effective January 4, 2006. 
SECOND: Dr. Joan Cloonan 
DISCUSSION:  Don Chisholm asked if it was mandatory for industry to file their information 
on the Web site.  Mr. Ramsdell stated it was not mandatory, but is in their best interest.  If the 
reports are not received through the Web site, they are turned over to EPA for processing 
because DEQ does not have the resources to process different spreadsheet programs.  EPA 
would make a very conservative estimate of the facility’s emissions.  The rule was written to 
be open-ended to allow for change if better technology is developed in the future.  

Nick Purdy questioned how industry felt about being compelled to use the Web 
application.  Krista McIntyre believed giving facilities an option is fine, although DEQ’s 
inability to review different kinds of spreadsheets is something that concerns the regulated 
community.  She had not seen the final version of the application, but felt after the system 
was refined it would be more convenient for the regulated community to use.  
VOICE VOTE: Motion carried unanimously. 

 
AGENDA ITEM NO. 13: RULES FOR THE CONTROL OF AIR POLLUTION IN IDAHO, 

DOCKET NO. 58-0101-0505, (PENDING RULE) (ANNUAL UPDATE 
OF FEDERAL REGULATIONS INCORPORATED BY REFERENCE) 

 
Chairman MacMillan announced the federal Clean Air Mercury Rule (CAMR) section of this 
rule has been removed pending reconsideration of the rule by the EPA.  It will be brought back 
before the Board at some point in the future. 
 
Martin Bauer said this rule is an annual update needed to incorporate by reference updates of 
federal rules.  The update will ensure consistency with the federal rules and is necessary for the 
state to maintain delegation of the program.  Negotiated rulemaking was not conducted, but 
public comment was taken and a hearing was held.  DEQ received 600 comments opposing the 
CAMR rule.  EPA then issued a notice they were reconsidering seven sections of the rule.  DEQ 
felt it was not prudent to adopt a rule that EPA was reconsidering and could potentially change, 
so the CAMR rule was removed from this rulemaking.  When EPA makes a final decision on the 
CAMR rule, DEQ will handle it as a new rulemaking and conduct negotiated rulemaking. 
 
This rule does not regulate an activity not regulated by the federal government, nor is it broader 
in scope or more stringent than federal regulations. 
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 MOTION:  Dr. Joan Cloonan moved the Board adopt the Rules for the Control of Air 

Pollution in Idaho as presented in the final proposal under Docket No. 58-0101-0505. 
SECOND:  Craig Harlen 
VOICE VOTE: Motion carried by unanimous voice vote. 

 
Mr. Bauer explained the issues being reconsidered by EPA in the CAMR rule.  There are two 
main reconsiderations; one is a process or legal consideration on how the rule was passed, and 
the other pertains to how the caps on mercury were developed.  He briefly discussed the cap and 
trade program. 
 
AGENDA ITEM NO. 14: RULES FOR THE CONTROL OF AIR POLLUTION IN IDAHO, 

DOCKET NO. 58-0101-0507, (PENDING RULE) (PERMIT 
CLARIFICATION: EXEMPTIONS) 

 
Martin Bauer reminded this rule is one of three rulemakings DEQ initiated last year to streamline 
the permitting process.  The revisions proposed in this rule are for certain currently-listed sources 
that are exempt from obtaining an air quality permit to construct.   The changes propose to: 

• specifically list three exemptions to the air permitting exemption criteria; 
• to clarify two other current exemptions;  
• increases the number of operating hours allowed for stationary internal combustion 

engines used for emergency purposes; and 
• to delete the Director’s discretionary exemption. 

 
The facility types affected are certain size crematoriums, certain petroleum remediation sources, 
and dry cleaning facilities that are not major sources.  
 
Negotiated rulemaking was conducted and a public hearing was held in Boise.  The meetings 
were well attended by stakeholders including industry, small business advocates, environmental 
groups, attorneys, and consultants.  There should be a long-term decrease in costs due to these 
rule changes. There were no controversial issues in the rulemaking.  The rule does not regulate 
an activity not regulated by the federal government, nor is it broader in scope nor more stringent 
than federal requirements. 
 
Mr. Bauer explained the Director’s discretionary exemption is no longer needed because it has 
been replaced with specific exemptions in the rule and other flexible options for dealing with the 
kind of situations it was previously used to address.  
 

 MOTION:   Nick Purdy moved the Board adopt the Rules for the Control of Air Pollution in 
Idaho as presented in the final proposal under Docket No. 58-0101-0507. 
SECOND:   Dr. Joan Cloonan 
VOICE VOTE: Motion carried by unanimous voice vote. 
 

AGENDA ITEM NO. 15: RULES FOR THE CONTROL OF AIR POLLUTION IN IDAHO, 
DOCKET NO. 58-0101-0508, (PENDING RULE) (FACILITY 
EMISSION CAPS) 

 
Martin Bauer stated this is the third and final rule of the three rules initiated to streamline the 
permitting process.   
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Mike Simon, Stationary Source Program Manager, provided a brief overview of the facility 
emission caps rule.  The rule establishes new procedures for minor air quality facilities.  It is a 
voluntary program that establishes facility-wide emission limits (caps) in either the Permit to 
Construct Program or the Tier II Operating Permits Program.  The goal of the rule is provide an 
efficient permitting process that allows facilities operational flexibility and reduces the 
administrative burden on permitting modifications for both industry and DEQ, while still 
maintaining air quality standards. Mr. Simon explained the changes in detail. 
 
There is some increase in costs to DEQ and the regulated community, but it should be a trade-off 
for savings in other areas and should not be substantive. 
Negotiated rulemaking was conducted over the last year and was well attended by stakeholders.  
A public hearing and comment period were held.  The rule does not regulate an activity not 
regulated by the federal government, nor is it broader in scope or more stringent than federal 
regulations. 
 
Chairman MacMillan commended DEQ and industry on the innovative and logical changes 
brought about by their efforts to streamline the permitting process. 
 
Marti Calabretta asked for further clarification of the five-year renewal process.  Mr. Simon 
explained the process is used to respond to growth and changes at the facility and in the airshed. 
 
Dick Rush, IACI, testified in support of the rule and complimented DEQ on a very successful 
rulemaking process.  Numerous representatives and members of IACI took part in the negotiated 
rulemaking.  The parties stayed with the rulemaking until everyone was very comfortable.  
 

 MOTION:  Dr. Joan Cloonan moved the Board adopt the Rules for the Control of Air 
Pollution in Idaho as presented in the final proposal under Docket No. 58-0101-0508. 
SECOND:   Marti Calabretta 
VOICE VOTE: Motion carried unanimously. 

 
AGENDA ITEM NO. 16: PRESENTATION ON FEDERAL REGIONAL HAZE REGULATIONS 

AND BRIEFING ON UPCOMING DEQ RULEMAKING ON REGIONAL 
HAZE 

 
Mike Edwards, State Implementation Plan Coordinator, presented a PowerPoint presentation 
(Attachment 5) and discussion of federal regional haze regulations and briefed the Board on a 
rule DEQ plans to initiate next year.  The federal regional haze rule applies to 156 Class I areas 
of national parks and has been in existence since 1977.  In Idaho, the rule applies to the 
Sawtooth, Craters of the Moon, Yellowstone, Hells Canyon, and the Selway Bitterroot. 
 
Chairman MacMillan announced the Board would hear the two items, Agenda Item No. 6 and 
Agenda Item No. 7, which were tabled yesterday. 
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AGENDA ITEM NO. 6: WASTEWATER RULES, DOCKET NO. 58-0116-0501 (PENDING 
RULE) (NEW RULE CHAPTER, INCLUDES RESPONSE TO SENATE BILL 
1220) 

 
Barry Burnell distributed a revised rule incorporating the guidance and suggested changes the 
Board made at yesterday’s meeting (Attachment 6).  Mr. Burnell reviewed each of the revisions 
shown in legislative underline/strikeout format and highlight.  
 

• Page 1, 004.  Incorporation by Reference. – Add citation for Section 401 of Idaho 
Standards for Public Works Construction. 

• Page 2, 007.  Referenced Material. – Delete Section 01. Idaho Guidance for Wastewater 
Facilities.  No such document exists at this time.  It is anticipated in the future and will be 
added back at that time. 

• Page 3, 010.  Definitions. – 18. Facility Standards and Design Standards. Delete Section 
493 regarding lagoons.   

• Page 6, 010.61. Treatment System.  Delete system and change term to Treatment Facility. 
• Page 9, 203.  Public Wastewater System Operator Licensure Requirements. 07. and 08. – 

Add the word “public” in front of wastewater. 
• Page 9, 400.  Review of Plans for Municipal Waste water Treatment or Disposal 

Facilities.  Add the words “municipal” and “water” to section title.  Revise text to clarify 
the entire Section 400 applies only to municipal wastewater treatment or disposal 
facilities. 

• Page 10, 400.01 Plan and Specification Review. b. – Delete “, who was not involved in 
the preparation of the plans and specifications being reviewed,.  Move last sentence, “For 
industrial situations, the Department does not require review of industrial in-plant 
processes, only those process that treat or distribute wastewater.”  Strike from this section 
because it now applies only to municipal, and move it to Section 401. 

• Page 11, 401.  Review of Plans for Nonmunicipal and Waste water Treatment or Disposal 
Facilities.   Mr. Burnell noted Section 401 is entirely new to this rule and has been copied 
from the current Water Quality Standards and Wastewater Treatment Requirements and 
minor changes are made to text.  01. Plan and Specification Approval Required.  – A 
sentence is added (moved from Section 400), “The Department does not require review 
of industrial in-plant processes.”  02. Professional Engineer. – Strike this section.   03. As 
constructed Record Plans and Specifications.  Strike “As constructed” and replace with 
“Record.”  Term changed for consistency with Senate Bill 1220 language. 

• Page 11, 410.  Facility and Design Standards for Municipal Wastewater Systems 
Treatment or Disposal Facilities.  Add sentence, “Comprehensive Facility Plans are not 
required for minor or routine collection systems.”  Sentence added for clarification at the 
request of Boise City. 

• Page 12, 420.  Facility and Design Standards for Municipal Wastewater Systems 
Treatment or Disposal Facilities – Submission of Plans and Support Documents.  – 
Revise title and text to add municipal and treatment or disposal facilities. 

• Page 12, 430.  Facility and Design Standards for Municipal Wastewater Systems 
Treatment or Disposal Facilities – Design and Construction of Wastewater Pipelines.  – 
Revise title and text to add municipal and treatment or disposal facilities. 

• Page 13, 430.02.k.iv.  Materials. – Revise language: Wastewater pipelines entering or 
crossing surface water bodies shall be constructed of ductile iron pipe water transmission 
pressure rated pipe with restrained joints conforming to Section 401 of the “Idaho 
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Standards for Public Works Construction” or other suitable pipe with restrained joints; 
otherwise they shall be constructed so they will capable of being installed to remain  
watertight . . .   Material used to back-fill the trench shall be concrete slurry, stone, coarse 
aggregate, . . .   The revisions were made as a result of comments from Boise City.   

• Page 15, 493.  Facility and Design Standards for Wastewater Systems – Wastewater 
Lagoons.  Section 493 is stricken in its entirety.  The section will be renegotiated as part 
of phase two of this rulemaking. 

• Page 16.  600.02  Applied Waters Restricted to Premises.  Clerical correction to add back 
the word “site.” 

 
Mr. Burnell said the rest of the text remains as previously presented.  DEQ believes the proposed 
changes provide the focus and limited application of the rules to the municipal facilities.  He 
noted Section 401 was added in to preserve the existing authorities DEQ has in the Water 
Quality Standards and Wastewater Treatment Requirements.  It also helps cleanup and remove 
the Wastewater Treatment Requirements out of the Water Quality Standards. 
 
Chairman MacMillan asked if the phase two negotiated rulemaking would address industrial 
facilities.  Mr. Burnell stated phase two would continue with the municipal issues and would not 
address industrial facilities.  DEQ may address industrial issues in a future rulemaking, but it is 
not planned at this time.  Chairman MacMillan commented the proposed revisions appeared to 
be very responsive and thanked DEQ for their efforts. 
 
Don Chisholm suggested that rather than strike 007.01. Idaho Guidance for Wastewater 
Facilities, they simply strike the words “referenced in these rules” from the first line of Section 
008.  Use of Guidance in Design and Review.  This would eliminate the need for an additional 
rulemaking to put Section 007.01 back into the rules when the document is completed.  The 
matter was discussed and the suggested change was made. 
 
Mr. Chisholm asked why the language in Section 400.01.b. Plan and Specification Review 
requiring independent review or a “second set of eyes” approve the plans was stricken.  The 
issue was discussed in the Drinking Water Rules and the Board decided to leave that requirement 
in the rule.  Mr. Burnell stated the matter was simply left for the Board’s discussion. 
 
Nick Purdy asked Doug Conde if he was comfortable that all the proposed revisions were within 
the requirements of the Administrative Procedures Act and were a logical outgrowth of the rule 
as originally published.  Doug Conde stated he had reviewed the matter and believed the 
revisions met the APA provisions in that they were clearly a logical outgrowth and fell within the 
scope of the original notice. 
 
Mr. Chisholm suggested a change to Section 400.01.b. to delete the following language:  “Plans 
developed for routine maintenance or equipment replacement activities or plans for sanitary 
sewer extensions, . . .”  He further suggested the language that is currently proposed to be 
stricken: “, who was not involved in the preparation of the plans and specifications being 
reviewed,” be added back in the rule.  These proposed changes would allow for independent 
review of plans for sewer extensions and clarify that plans developed for routine maintenance or 
equipment replacement activities do not have to be reviewed.  The matter was discussed and 
Board members deliberated the proposal. 
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Craig Harlen discussed the challenges faced by municipalities in dealing with growth, 
development, and emergencies and the need to respond in a quick manner.  He explained the 
strict construction codes and professional engineering guidelines used by municipalities. 
 
Representative Dick Harwood provided a brief history of House Bill 143, which was later 
replaced by Senate Bill 1220.  The legislation was developed in response to complaints from 
cities about the delay in getting DEQ approval of plans and specifications.  Representative 
Harwood commented he heard no discussions of lagoons, tailings ponds, or industry when the 
legislation was being developed.  The focus was on helping municipalities.  He did not favor 
leaving issues open to interpretation, and felt it would be better to take the issue back to the 
Legislature for clarification if needed.  He was also concerned that the people who testified in 
this matter yesterday said they had no voice in the process.  He believed it was very important to 
have open, public hearings that allow people to provide input.  He reminded the Board of the 
importance of protecting the citizens of Idaho in addition to protecting the environment and the 
public health.  Representative Harwood believed protecting the citizens of Idaho was perhaps the 
most important part of the job of being a legislator or serving on a board.  
 
 Dick Rush stated IACI supported the proposed revisions with one minor addition to Section 
010.18  Definitions. Facility Standards and Design Standards.  He requested the word 
“municipal” be added to read:  Facility and design standards found in Sections 410, 420, and 430 
of these rules must be followed in the planning, design, construction, and review of municipal 
wastewater facilities.  Mr. Rush stated he agreed with Mr. Conde’s finding that the proposed 
revisions were in compliance with the APA and were a logical outgrowth of the original Notice 
of Rulemaking.   
 
Chairman MacMillan asked if Mr. Rush had any comments on the change proposed by Don 
Chisholm to Section 400.01.b. to add back the language to require independent review of plans.  
Mr. Rush stated IACI did not have a position on the matter. 
 
John Tenson, City Engineer for the City of Boise and also representing the Association of Idaho 
Cities’ Public Works Professionals, testified in support of leaving the language the same as 
SB1220 regarding Section 400.01.b.  The city of Boise and other large cities that have P.E.s on 
staff are very concerned about the conflict of interest issue (the ruling that it would be a conflict 
of interest for someone within the city to design the plans and another P.E. within the city to 
review them).  The concern may be resolved by the appeal to the Board of Professional 
Engineers; but if it is not, the proposed change would cause a problem with many of the routine 
projects the cities perform constantly such as 8” two block extensions.  The cities will either 
have to hire a consultant to perform the independent review or take the project to DEQ for 
review.  The cities are concerned about the additional costs and delays this would cause.  Mr. 
Tenson stated he has not seen any evidence there is any benefit to the larger cities by the 
requirement.  If the language is left out, the rule is open to interpretation as to whether a “second 
set of eyes” is required or if the designing engineer can provide the review and certify that it 
meets the standards.  If there is a problem, it will be the P.E. and ultimately the city that will be 
responsible. 
 
Don Chisholm felt the larger cities could work around the issue by doing more comprehensive 
planning.  The rules need to address small and large cities and the independent review is 
important for the protection of the citizens of Idaho.   Mr. Tenson stated they do have a master 
plan, but need to have specific plans to implement the master plan. 
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Mark Mason believed the City of Boise’s concerns would be addressed if the Board of Engineers 
decides in favor of the appeal.  He thought the independent review was necessary in order to 
protect the smaller cities that do not have the professional staff. 
 
Barry Burnell felt confident the appeal to the Board of Professional Engineers would be granted.  
DEQ is working on a delegated city policy that will provide even greater plan and spec review 
authority to those cities that show demonstrated capabilities. 
 
Mr. Burnell asked that one additional change be made to Section 401.01 Plan and Specification 
Approval Required.  The revised text would read: “. . . submitted to and approved by the 
Department, except.  Deviations may be allowed as provided in Subsection 401.02.  Board 
members concurred with the change.” 
  
Don Chisholm asked if DEQ supported his proposed change to Section 400.01.b to add back the 
language to require independent review of plans.  Mr. Burnell stated DEQ’ s position during the 
negotiations of SB1220 was that review and approval should be done by a different individual 
than the one who created the design.  It was a fundamental element of DEQ’s understanding of 
how the bill was being crafted, and they support having the language in the rule. 
  
John Tensen asked for a legal opinion from DEQ staff regarding how the language “who was not 
involved in the preparation of plans and specifications being reviewed” would be applied.  As 
city engineer, he sees virtually every project that is designed by people under his supervision.  If 
one of his engineers consults with him on a project, and they discuss an issue and make a 
decision, does that make him ineligible to provide the review and approval of the project?  Doug 
Conde replied DEQ anticipated this language would exclude the person who put their 
engineering stamp on the design of the plans being removed from the review to assure 
compliance with facility standards.  Mr. Conde did not believe a discussion about a project with 
someone who was under his general supervision would exclude Mr. Tensen.  The real intent is to 
ensure that the person who did the actual design work could not then turn around and review his 
own work and certify that it complies with facility standards.   
 
Mr. Tenson stated he preferred the language not be included, but suggested instead of “who was 
not involved in the preparation of plans and specifications”; the words, “the specifications are 
reviewed and approved by another qualified licensed professional engineer” be added.   
 

 MOTION:  Don Chisholm moved the Board adopt the Wastewater Rules as presented in the 
final proposal under Docket No. 58-0116-0501 with the following changes:  Section 010.18  
Facility Standards and Design Standards. – Insert the word “municipal” in front of 
wastewater facilities.   In Section 008.  Use of Guidance in Design and Review.  Delete the 
words “referenced in these rules” from the first sentence.  In Section 400.01.b. Plan and 
Specification Review.  In the first line, delete the words, “routine maintenance or equipment 
replacement activities or plans for” and in line four, the word “another” be substituted for “a” 
to read: “. . . specifications are reviewed and approved by another qualified Idaho licensed 
professional engineer.”  In Section 401.01.  Plan and Specification Approval Required.  
Insert a period after the word “Department.” in line three, delete the word except, and add the 
words, “Deviation may be allowed” and retain the last sentence, “The Department does not 
require review of industrial in-plant processes.” 
SECOND:   Marti Calabretta 
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DISCUSSION:   Marti Calabretta stated while she appreciated the work done on the revisions, 
she felt a need to consider voting no on the motion because the nonmunicipal entities were so 
easily removed from the rules.  She was concerned there were some small businesses, such as 
RV parks, who could present a problem.  Mark Mason explained such entities were included 
in the definition of municipal wastewater.   

Dr. Cloonan commented the rule, as proposed in the motion, very closely adheres to the 
Notice of Proposed Rulemaking.  She thought it was appropriate to leave the issue of lagoons 
for a future rulemaking, and noted they were covered in other rules. 
ROLL CALL VOTE: Motion carried.  6 ayes (Chisholm, Cloonan, Harlen, McLaughlin, 
Purdy, MacMillan);  0 nays; 0 absent; 1 Abstain  (Calabretta) 

 
AGENDA ITEM NO. 7: WATER QUALITY STANDARDS AND WASTEWATER TREATMENT 

REQUIREMENTS, DOCKET NO. 58-0102-0504 (PENDING RULE) 
(REMOVE WASTEWATER PROVISIONS: CHANGE TITLE OF RULE 
CHAPTER) 

 
Barry Burnell explained this docket is a companion rule to the previous docket and deletes 
sections from the Water Quality Standards that are now incorporated in the new Wastewater 
Rule Docket No. 58-0116-0501. 
 

 MOTION:   Craig Harlen moved the Board adopt the Water Quality Standards and 
Wastewater Treatment Requirements as presented in the final proposal under Docket No. 58-
0102-0504 . 
SECOND:    Dr. Joan Cloonan 
VOICE VOTE: Motion carried unanimously. 

 
The meeting adjourned at 2:25 p.m. 
 
 
/s/ 
 
Dr. John R. MacMillan, Chairman 
 
/s/ 
 
Craig Harlen, Secretary 
 
/s/ 
 
Debra L. Cline, Management Assistant and Recorder 

 
ACTION ITEMS  

 
1. Update on the actions of the ECSC Servicing Communities: Planning for the Future 

Subcommittee and Land Use Planning Act issues.  (Jon Sandoval) 
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2. Update on the CAMR rule and mercury toxicity issues 
3. Regional Haze Update 
4. Report on the Results of December 5, 2005 hearing on House Bill 230 and Senate Bill 1228 

(Air rule No. 58-0101-0503 Regulated Air Pollutants) 
5. Comparison of DEQ fees to other state’s fees 
6. Review of water temperature issues 
7. Report on how the new Drinking Water Point of Use Treatment Device Rule is working. 
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Senate Health and Welfare Committee 

January 30, 2006 – Minutes 

 

RULE #58-0108-0501: Barry Burnell, Administrator, Water Quality Division, 

introduced Rule 58-0108-0501, Idaho Rules for Public Drinking Water Systems 

(Pending). This is the first rule which addresses S 1220 from the 2005 legislative 

session. S 1220 directed the agency to develop facility and design standards 

relating to water and wastewater systems. Rules are to be in place by June 2006.  

 

Thomas John, Rules Coordinator, Facility and Design Standards, presented the 

rule. His testimony is included as an attachment (Attachment #4). Thomas John 

said the rule modifies language for plan and specification review to allow water 

main extension plans to be approved by licensed professional engineers who 

represent cities, counties, and water districts; provides definitions that bracket the 

project types which are eligible for review and approval; and replaces a language 

reference with actual language.  

 

Senator Broadsword asked why the rules were not modified after public comment 

was received. Thomas John said that there were two comments received. One 

comment, from the EPA, did not ask for changes or object but went on record to 

show concern about the Department’s ability to ensure that public water systems 

are designed and constructed in compliance with the Safe Drinking Water Act. The 

EPA said their concerns cannot be fully evaluated until the rule is implemented.  

 

The second comment was of a technical nature from Legislative Services. Senator 

Broadsword stated that the purpose behind last year’s legislation was to shorten the 

time to approve a plan. She asked if Mr. John has seen any improvement. Barry 

Burnell answered that the number of plans has increased but not as much as it 

would have, had S 1220 not passed. The engineers work to get plans and 

specifications approved in 42 days.  

 

Senator Compton asked the same question of Toni Hardesty, Director, Department 

of Environmental Quality. Toni Hardesty said workload continues to increase for 

engineers, though not as much as it would without the legislation. Larger cities 

with high engineering capability are the ones benefitting from the change. Senator 

Kelly asked if the Department planned to ask JFAC for permission to charge fees 

for applications submitted to fund additional staff to aid the workload.  

 



Toni Hardesty said fees are an issue that has just come into conversation in the 

Department. Senator Kelly said charging a fee would help growth pay for itself. 

Senator Werk concurred, stating that fees are the norm in many states.  

 

MOTION: Senator Compton moved to accept Docket 58-0108-0501. Senator 

Keough seconded the motion. The motion carried by a Voice Vote.  

 

RULE # 58-0116-0501: Barry Burnell, Administrator, Water Quality Division, 

presented Rule 58-0116-0501, Wastewater Rules (Pending). His testimony is 

included as an attachment (Attachment #5). This rule is a new chapter. It is phase 

one (year one) of two phases (two years) to implement S 1220. It includes facility 

and design standards for wastewater collection systems, as well as requirements for 

plan and specification review, facility plan and preliminary engineering report 

submittal and review, and the public wastewater system operator licensure 

requirements.  

 

It also incorporates the critical portions of the Wastewater Treatment Requirements 

by transferring them into this new rule chapter. Dick Rush, Idaho Association of 

Commerce and Industry (IACI) lobbyist, testified in support of the rule. He gave a 

brief history of the legislation process of S 1220 and how it affected IACI. 

 

MOTION: Senator McGee moved to approve Rule 58-0116-0501. Senator 

Keough seconded the motion. The motion carried by a Voice Vote.  

 

RULE # 58-0102-0504: Barry Burnell, Administrator, Water Quality Division, 

presented Rule 58-0102-0504, Water Quality Standards and Wastewater Treatment 

Requirements (Pending). This rule deletes many sections of the wastewater 

treatment requirements and moves the deleted sections into the wastewater rules. It 

is renamed as “Water Quality Standards.” (Attachment #6)  

 

MOTION: Senator Compton moved to accept Rule 58-0116-0501. Senator 

McGee seconded the motion. The motion carried by a Voice Vote.  

 

  



Point of Use Rule 

Docket No. 58-0108-0601 

Legislative Talking Points 

 

What is a Point of Use Treatment Device? 

A relatively simple, pre-engineered, self-contained treatment unit which is 

typically installed under a kitchen sink, in lieu of installing central treatment that 

treats all of the water in the entire distribution system. (Note: Only 1-3% of water 

in distribution system is ingested) 

 

1. Why was the rulemaking necessary? 

• Legislative mandate to provide flexibility to systems trying to comply with the 

arsenic rule 

• To ensure that POU treatment alternative is available prior to the revised federal 

arsenic standard for drinking water becoming effective on January 23, 2006. 

• No rule language existed in IDAPA for using POU and the need to provide rule 

language for getting POU systems approved — provide certainty 

• Changes to Idaho Code 39-118 defined material modifications, which require 

plans and specification submittal for POU devices because they are material 

modifications 

• This rule will allow small systems under 200 connections to use POU without 

requiring plans and specs 

• Confers immediate benefits to Idaho water systems: 

— Increased flexibility to use POU treatment options rather than centralized 

treatment 

— Cost savings by waiving plan and spec submittal for small systems 

 

2. What opportunities were provided for involvement? 

• No formal process was used for this rule 

• Limited public involvement was used in the preparation of the POU guidance that 

preceded the rulemaking but the guidance was determined insufficient to address 

requirements to get a POU system approved 

 

3. What is going to be the estimated cost to the regulated community, etc.? 

• Cost savings are expected for engineering services and reduced capital costs 

• ~90 systems with arsenic over the MCL of 1Oppb, 77 systems serving under 200 

connections as of 1/11/06 

 

4. What are the controversial issues or contentious elements of the rule? 

• Unknown. Feedback we have received is favorable and supportive. 



 

5. Stringency issue? 

• There is no CFR counterpart to adopt by reference. 

• The SDWA language, 42 U.S.C. 300g-l(b) (4) (E) (ii) was used as the guide in 

developing the rule before you. This federal statute removed the ban on using POU 

for treatment of some chemicals, such as arsenic. (Attachment #3) 

• The Idaho rule does not allow POU for compliance with the nitrate MCL in 

community systems because of the high risk to infants and it*s acute nature (blue 

baby syndrome) 

• The temporary rule is no broader in scope or more stringent that the federal 

statute. The federal statute requires the water system to own, operate and maintain 

the POU devices in a manner to ensure compliance with the MCL. 

• The temp rule clarifies what information is needed from the water system to 

demonstrate to the primacy agency that POU treatment devices are owned, 

operated and maintained in such a manner to ensure compliance with the MCL. All 

required information relates to ownership, operation and maintenance. 

 

DETAILS OF THE POU RULE: 

• Provides PWSs flexibility tO use POU for treating some contaminants (arsenic) 

• Exempts systems with less than 200 service connections from submitting P&s 

• Allows for waivers from P&S submittals for larger systems. 

• Provides PWSs with certainty and. clarity regarding what information they must 

submit to DEQ to demonstrate how their ownership, operation and maintenance of 

the POU devices will ensure compliance with the MCL. 

 

1. Why was the rulemaking necessary? 

SB 1220 altered DEQ authorities in respect to plan and specification review. It was 

necessary to incorporate these statutory changes into rule language. 

 

2. What opportunities did we provide for involvement? 

As directed by SB 1220, a panel of licensed engineers was appointed by the 

Director to assist DEQ in developing a preliminary draft of the rule changes. The 

draft was then subject to the regular negotiation process. 

 

3. Who was involved? 

City engineers, private consulting engineers, DEQ water quality engineers, District 

Health Department, EPA Idaho Operations Office, water utility representatives, 

and water system operators. 

 

4. What is going to be the estimated cost to the regulated community, etc? 



None anticipated. 

5. What are the controversial issues or contentious elements of the rule? 

Negotiations were completed in a single session and there were no subsequent 

comments by negotiators or similar interests during the public comment period. 

EPA remains somewhat concerned about the potential for erosion of DEQ*s ability 

to ensure that public water systems are designed and constructed in a manner that 

makes them capable of achieving compliance with the Safe Drinking Water Act, as 

required to maintain state primacy. EPA believes that their concerns cannot be 

fully evaluated until the rule is actually implemented. 

 

6. Stringency Issue? 

This is not an area regulated by the Federal Government. The standards used in 

design and construction of public water systems are based on nationally accepted 

criteria, such as AWWA Standards, the Recommended Standards for Waterworks, 

and good engineering practice. 

 

DETAILS OF THE RULE 

1. Modify plan and specification review language to provide for construction 

approval of plans for water 

main extensions by licensed qualified professional engineers representing cities, 

counties, and water districts, as provided in SB 1220. 

2. Provide definitions that bracket the project types that are eligible for QLPE 

review and approval and that clarify the use of guidance.(1) 

3. Move language from Recommended Standards for Waterworks Parts 1 (P & S 

Review) and 8 (Distribution Systems) into rule instead of incorporating by 

reference. Decisions on what language should be rule and what should be guidance 

were facilitated by appointed panel of licensed engineers. 

 

(Attachment #4) 

Rulemaking Presentation 

Docket No. 58-0116-0501 

Wastewater Rules 

 

This rulemaking was driven by legislative action. 

 

1. Why was the rulemaking necessary? 

This rulemaking was necessary to respond in part to the mandate of Senate Bill 

1220 which required DEQ to work with an Engineering Committee and 

stakeholders to develop Facility and Design Standards. Senate Bill 1220 also 

rewrote Idaho Code 39-118 which necessitated modifying DEQ rules on plan and 



specification review for drinking water, wastewater and other waste systems. In 

addition, DEQ took this opportunity to separate wastewater rules from water 

quality standards. Prior to this, they were combined as IDAPA 58.01.02— Water 

Quality Standards and Wastewater Treatment Requirements. It is now proposed to 

separate 58.01.02 into 58.01.16 for Wastewater Rules and leave 58.01.02 just for 

Water Quality Standards. 

 

2. What opportunities did we provide for involvement? 

As mandated by SB 1220, DEQ Director Hardesty appointed four individuals from 

the Idaho engineering community to assist DEQ in developing these standards. 

This committee met on May 16, 2005 to develop a preliminary draft of 

the wastewater rules. Following that effort, DEQ undertook a negotiated 

rulemaking effort and held an all-day session on May 21, 2005. This effort was 

well publicized and several individuals attended. The resulting draft rule from this 

negotiating group was published for public comment from September 7th to 

October 5th 2005. Several comments were received. 

 

3. Who was involved? 

Representatives from Idaho cities, consulting groups, IACI, Hecla Mining, INL, 

wastewater operators, Idaho Rural Water, and DEQ were all involved in one or 

more parts of developing or commenting on this rule. 

 

4. What is going to be the estimated cost to the regulated community, etc? 

None. 

 

5. What are the controversial issues or contentious elements of the rule? 

As presently written, there are no known controversial issues. We had initial 

controversy in two sections of the proposed rule before our Board. 

• Initially the proposed rule applied to all wastewater design facilities, including 

industry. Remedy was to make the proposed rule changes apply only to municipal 

systems and to transfer from the Water Quality Standards the existing language 

that applies to industry as a new section 401 for non-municipal systems. 

• Seepage Testing of Lagoons (Section 493) was opposed by the Cities and IACI 

Remedy was to delete this section. (It is not in the pending rule). However, we 

preserved this issue for a future rulemaking. 

 

6. Stringency Issue? 

The federal government does not regulate the items in these rules. The standards 

used in design and construction of wastewater systems are based on nationally 



accepted criteria, such as the Recommended Standards for Waterworks, and good 

engineering practice. 

 

DETAILS OF THE RULE 

This is a new rule chapter. It is phase 1 (year 1) of two phases (2 years) of 

wastewater rulemaking to implement the requirements of SB 1220. This rule 

includes facility and design standards for wastewater collection systems. It also 

includes requirements for plan and specification review, facility plan and 

preliminary engineering report submittal and review, and public wastewater system 

operator licensure requirements. It also incorporates the critical portions of the 

“Wastewater Treatment Requirements” from 58.01.02 by transferring them over to 

this new rule chapter. 

 

(Attachment #5) 
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Rulemaking Presentation 

Docket No. 58-0102-0504 

Water Quality Standards and Wastewater Treatment Requirements 

 

This rulemaking was driven by legislative action. 

 

1. Why was the rulemaking necessary? 

This rulemaking was necessary as a result the proposed adoption of the 

Wastewater Rules at 58.0 1.16. The Wastewater Rules incorporated the wastewater 

treatment requirements that were part of the Water Quality Standards 58.01.02. 

DEQ decided early on in the rulemaking to clarify the Water Quality Standards and 

Wastewater Treatment Requirements by deleting the wastewater treatment 

requirements from this rule. It is now proposed to that Chapter 2 of the DEQ rules 

will be just for Water Quality Standards and all of the wastewater requirements 

will be in Chapter 16 (Wastewater Rules). 

 

2. What opportunities did we provide for involvement? 

This rule was published for public comment from September 7th to October 5th, 

2005. One comment was received. This rulemaking was a companion rule with the 

Wastewater Rules (Chapter 16). 

 

3. Who was involved? 



Representatives from Idaho cities, consulting groups, IACI, Hecla Mining, INL, 

wastewater operators, Idaho Rural Water, and DEQ were all involved in one or 

more parts of developing or commenting on this rule. 

 

4. What is going to be the estimated cost to the regulated community, etc? 

None. 

 

5. What are the controversial issues or contentious elements of the rule? 

As presently written, there are no known controversial issues. This rulemaking 

deletes definitions and wastewater treatment requirement sections. These 

definitions and wastewater treatment requirement sections are moved into the 

Wastewater Rule. 

 

6. Stringency Issue? 

The federal government does not regulate the items in these rules. The revisions 

included in this rule are not broader in scope, nor more stringent, than federal 

regulations and do not regulate an activity nor regulated by the federal 

government. 

 

DETAILS OF THE RULE 

This rule deletes portions of the “Wastewater Treatment Requirements” from 

58.01.02 and transferring them over to 

the new rule chapter 16 Wastewater Rules. 

• Renames the rule to Water Quality Standards. 

• Deletes Point Source Wastewater Treatment Requirements 

• Deletes Wastewater operator licensure requirements 

• Deletes definitions: 

o Available No Observed Effect Concentration (NOEC) 

o Biochemical Oxygen demand Operating Personnel 

o Collection System Owner of Public Wastewater system 

o Disinfection Potable Water 

o Fecal coliform Primary Treatment 

o Inhibition concentration 25 (IC 25) Public Wastewater system or wastewater sys 

o Instantaneous concentration Responsible Charge / Operator 

o Land application Saturated Zone 

o License Secondary Treatment 

o No Observed Adverse Effect Level (NOAEL) (Attachment #6) 
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